
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digiti 



ized by Google 



PAOUI.TY 





yiAi^ 



■■§J^' 



iHf^ 



HARVARD LAW LIBRARY 



Received JU| 3 1928 




Digiti 



ized by Google 



^•**A..-a 



Digiti 



ized by Google 



Digiti 



ized by Google 



Digiti 



ized by Google 



Digiti 



ized by Google 



Consolidated Laws of New Tork 
Annotated 



4 • 



Digiti 



ized by Google 



THE CONSOLroATED 


laws of new YORK 




ANNOTATED 




The books of this edition are arranged and numbered as foUows: 


1. 


BaPOBT OF CON&OUDATOBS AND ' 


Ibbatisb on Statutbs and Statutory | 




Constbughon 






2. 


Constitution of New York 


Annotated, Constitution of the 1 




United States, Declaration of Indbpbndbnob and Magna | 




Chabta 






3. 


Agricultural (Repealed) 


32. 


Lien 


— 




33. 


Liquor Tax (Repealed) 




(See Farms and Markeut) 


34. 


Membership Corporations 


3a 


Arbitration 


34a 


Mental Dbficibncy (Repealed) 


4. 


Banking 


34a. Mental Hygibnb | 


6. 


Benevolent Orders 


35. 


MlUTARY 


6. 


Business Corporations 


36. 


Navigation 


7. 


Canal 


37. 


Negotiablb Instbumbntb 


7a. City Home Rule 


38. 


Partnbbship 


7a 


City Local Option (Repealed) 


39. 


Penal 


8. 


Civil Rights 


40. 


Personal Pbopbbty 


9. 


Civil Service 


41. 


Poor 


9a 


Condemnation 


42. 


Prison 


10. 


Conservation 


43. 


PuBuo Buildings 


10a. Co-OPERATiVB Corporations 


44. 


PuBuo Health 


11. 


County 


45. 


PuBuo Lands 


12. 


Debtor and Creditor 


46. 


PUBUO OFnCERS 


13. 


Decedent Estate 


47. 


PuBuo Service Commission 


14. 


DoiiESTio Relations 


47a. PuBuo Works | 


15. 


Drainage (Repealed) 


48. 


Railroad 


10. 


Education 


49. 


Real Property 


17. 


Election 


50. 


Religious Corporations 


18. 


EXECUTIVB 


61. 


Salt Springs 


18a. 


Farms and Markets 


52. 


Second Class Citibs 




(Now AgricuUure and Markets) 


53. 


State Boards and Commissions 


— 


General Associations 


54. 


State Charities 




(See Joint-Siock Association) 




19. 


General Business 


55. 


State Finance 


20. 


General Citt 


56. 


State 


21. 


General Construction 


57. 


State Printing 


22. 


General Corporation 


58. 


Stock Corporation 


22a. 


General Highway Traffic 


59. 


Tax 


23. 


General Municipal 


00. 


Tenement House 


24. 


Highway 


61. 


Town 


26. 


Indian 


62. 


Transportation Corpora- 


26. 


Insanity 




tions 




(Now Mental Hygiene) 


63. 


Village 


27. 


Insurance 


64. 


Workmen's Compensation 


28. 


Joint-Stock Association 


65. 


Unconsolidated Laws 




(Now Oeneral AssociaHonsi) 


66. 


Complete Tablb or Laws 


29. 


Judiciary 




Repealed 


30. 


Labor 


67. 


General Index 


31. 


Legislative 







Digiti 



ized by Google 



THE CONSOUDATED LAWS OF 
NEW YORK, ANNOTATED 



AS AMENDED TO THE CLOSE OF THE 
REGULAR AND EXTRAORDINARY SES- 
SION OF THE LECaSLATURE OF 1917 



Gunpiled under the Editorial Supervision of 
WILLIAM M. McKINNEY 



BOOK 62 
Transportation G)rporations Law 



EDWARD THOMPSON COMPANY 

Northport^^^cw York 

1916 



Uj 



Digiti 



ized by Google 



JUL 3 1929 

Co|>yright. 1918 

by 

Edward Thompson Compaqy 



Jo ■• LYONCOMPAMT. PRINTBtS, AI.BANY, N. Y. 



Digiti 



ized by Google 



STATE OF NEW YORK 1 ^ . 
Office of the Secbetaby of State J 

In pursuance of the authority vested in me, by section 932 of 
the Code of Civil Procedure, I, Francis M. Hugo, Secrelaiy of 
State, hereby certify that the copies of the laws contained in 
this volume are correct transcripts of the text of the original 
laws, and in accordance with such section are entitled to be read 
in evidence. 

Given under my hand and the seal of office of the Secretary 
of State, at the Capitol in the City of Albany, this 30th day of 
October, 1917. 

[l. b.] - FRANCIS M. HUGO, 

Secretary of State. 
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The annotations in this book dose wifli the cases 
reported in the following volumes: - 

220 New Yoik 

177 Appellate Division 

100 Miscellaneous 

165 New York Supplement 

The Supplements will cover decisions from these points. 
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TRANSPORTATION CORPORATIONS LAW 

LAWS 1909, CHAP. 219 

AN ACT in relation to transportation corporations, excepting 
railroads, constituting chapter sixty-three of the consolidated 
laws. 

Became a law April 21, 1909, with the approval of the Governor. Passed, 
three-fifths being present. 

The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 

[5] 
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TBAN8P0RTATI0N CORPORATIONS LAW 

f 
CHAPTER 63 OF THE CONSOLIDATED LAWS 

Article 1. Short title (§ 1). 

2. Ferry corporations (§§ 2-6). 

3. Navigation corporations (§§ 10-14). 

4. Stage-coach corporations (§§ 20-26). 
6. Tramway corporations (§§ 30-33). 

6. Pipe, line corporations (§§ 40-54). 

7. Gas and electric light corporations (§§ 60-66). 

8. Water-works corporations (§§ 80-85). 

9. Telegraph and telephone corporations (§§ 100-106). 

10. Turnpike, plank-road and bridge corporations 

(§§ 120-152). 
10-a. Freight terminal corporations (§§ 153-159). 

11. Laws repealed; when to take effect (§§ 160, 161). 

AKTICLE 1 
Short Title 
Section 1. Short title. 

§ I. Short title. This chapter shall be known as the " Trans- 
portation Corporations Law.'' 

The original Transportation Corporations Law was chapter 40 of the ** (Jen- 
eral Laws," being L. 1890, ch. 666. 

Classification of corporations: see General Cobfobation Law, { 2. 

Conspiracies to control transportation: see Gbnebal Business Law, § 360. 

Penalty for conspiring to control transportation: see General Bttsiness 
Law, I 361. 

Penalty for refusal to sell transportation: see Genebal Bctsiness Law, 
§ 360. 

PubUc officers not to receive free transportation: see OoNSTrrunoify art. 
XIII, i 6. 

Disorderly conduct on public conveyances: see Penal Law, § 720. 

[7] 
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8 TRANSPORTATION^ CORPORATIONS LAW 

88 2, 3 Ferry Corporations L.' 1909, dL 219 

ARTICLE 2 

Febby Corporations 

Section 2. Incorporation. 

' 3. Half of capital to be paid in before commeneing 
business. 

4. Powers. 

5. Effect of failure to pay in capital stock. 

6. Must post schedule of rates. 

§ 2. Incorporation. Three or more persons may become a 
corporation for conducting and managing a ferry, by executingi 
ackoowledging and filing a certificate, stating the name of the cor- 
poration, the places from and to which the ferry established or to 
be established shall run; the term not exceeding fifty years for 
which the corporation is to exist, the amount and number of shares 
of its capital stock ; the number of directors thereof, not less than 
three nor more than fifteen, and the names of the directors for the 
first year. 

This section was derived from Traneportation Corporations Law, L. 1990, 
ch. 566, § 2. 

General provisions as to incorporation: see General Cobforation Law, 
§ 4 et seq. 

Forfeitture for nonuser: see Genebal Corporation Law, i 36. 

Extension of corporate existence: see General Corporation Law, | 37. 

Mamtamvng ferry without authority: see Penal Law, § 870. 

Certain raUroad corporations may establish ferries: see Railroad Law, 
(84. 

Life boats on ferries: see Navigation Law, § 14. 

Regulation of ferries by supervisors: see County Law, §§ 72, 77. 

Provisions of Highway Law relating to ferries: see Highway Law, { 270 
et seq. 

Motor vehicles on ferryboats: see Penal Law, | 872. 

Disorderly conduct on ferries: see Penal Law, | 720. 

Ferry defined: see L. R. A. 1016D 832 note. 

Ferries between states: see notes, 1 Ann. Cas. 110; 10 Ann. Cas. 805. 

Authority to establish ferry in boundary waters: see L. R. A. 1916D 832 
note. 

Powers of state or municipality as to interstate ferries: see 52 L. R. A. 
(N. S.) 575 note. 

State taxation of ferry as regulation of interstate commerce: see Ann. Gas. 
1914B 684 note. 

Liability of owner of ferry to passengers: see notes, 17 Ann. Cas. 371; 
Ann. Cas. 1915C 1004. 

§ 3. Half of capital to be paid in before commencing business. 

No ferry corporation shall be authorized to commence business 
until at least one-half its capital shall have been actually paid in, 
nor until affidavits of such payment, sworn to by a majority of 
the directors, shall have been filed, in each of the offices in which 
the certificate of incorporation is required to be filed. 

This section was derived frcnn Transportation Corporations Law, L. \W^ 
ch* 666| § 8* 
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TRAITSPORTATIOIT CORPORATIONS LAW 9 

L. 1909, ch. 219 Ferry Corporations x §§ 4, 5 

§ 4. Powers. In addition to the powers conferred by the gen- 
eral stock corporation laws, any such corporation shall have power 
to take by grant from any authority entitled by the laws of this 
state to make such grant, or by assignment, the franchise or right 
to establish and maintain ferries, at the place specified in the cer- 
tificate of incorporation, and to hold and exercise such franchise or 
right and carry on the business appertaining thereto, subject to the 
rights of the mayor, aldermen and commonalty of the city of 
New York, or any other municipal corporation, or of the owner 
or owners of any legally existing ferry, or the vested rights of any 
other corporation whatever. 

^In any case when an application is made to a county court 
without the city of New York for a grant the court is authorized 
to make such grant if a public necessity therefor is shown. When- 
ever it is shown to such a county coijrt upon an application for a 
grant that the tangible property of any corporation, organized 
under this article, employed or to be employed in the exercise of 
said ferry franchise or right, is of the value of at least ten thou- 
sand dollars, said court may grant such franchise or right for a 
period riot exceeding fifteen years. 

Any corporation organized under this article, now enjoying 
a grant from such county court for a shorter period shall be 
entitled to an extension of said grant for a period not exceeding 
fifteen years from the time of granting such extension, on applica- 
tion and due proof to the court that its tangible property, employed 
in the exercise of such ferry franchise or right, is of the value 
of at least ten thousand dollars. 

Thifl section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 4. It was amended by L. 1915, ch. 351, § 1. The amendment is 
shown in the footnote. 

Maintaining ferry without OAithority: see Penal Law, § 870. 

Licenses for keeping ferries: see Highway Law, § 270 et seq. 

Necessity of license: see L. R. A. 1916D 832 note. 

Transferability and descendibility of ferry franchise or license: see notes 
2 Ann. Cas. 693; L. R. A. 1916D 834. 

Exclusiveness of ferry franchises: see L. R. A. 1916D 834 note. 

Operation of private ferry as infringement of ferry franchise: see notes, 
19 Ann. Cas. 1033; Ann. Cas. 1914C 1207. 

Construction of bridge as infringement of ferry franchise: see 12 Ann. Cas. 
255 note. 

Interference viith ferry rights: see L. R. A. 1916D 834 note. 

§ 5. Effect of failure to pay in capital stock. The capital 
stock of every such corporation shall all be paid in, one-half 
thereof within one year and the other half thereof within two 
years from its incorporation, or such corporation shall be dissolved. 

* This section was derived from Transportation Corporations Law, L. 1890, 
ch. 560, i 5. 

^ Beinainder of section new. 
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10 TRANSPORTATION ' CORPORATIONS LAW 

f 6 Ferry CorporationB L. 1909, oh. 219 

§ 6. Must post schedule of rates. Every corporation operating 
any ferry in this state, or between this state and any other state, 
and from or to a city of five hundred thousand inhabitants or 
over, shall post in a conspicuous and accessible place in each of 
its ferryhouses, in plain view of the passengers, a schedule plainly 
printed in the English language, of the rates of ferriage charged 
and authorized by law to be charged for ferriage over such ferry. 

This Bection was derived from Transportation Corporationfi Law, L. 1890, 
cb. 5«6, § S. 

Penalty for neglect to post schedule of ferry rates: aee Pbnal Law, f 871. 
When schedules of ferry rates to he posted: see Highway (Law, t 274. 
Free use of certain ferrieg hy Indians: see Indian Law, § 15. 
Free use of ferries by miUtia: see 'Mhutamy Law, § 237. 
Beffulation of rates for ferriage: eee L. R. Ai. 191«D 834. 
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TRANSPORTATION COBPORATIONS LAW 11 

L. 1900, ch. 219 Navigation Corporations | 10 

ARTICLE 3 
Navigation Corporations 

Section 10. Fonnation of corporation. 

11. Navigation between additional ports. 

12. Payment of capital stock. 

13. Ferries unauthorized. 

14. Bicycles to be transported as baggage by steamboats. 

§ ID. Formation of corporation. Seven or more persons may 
become a corporation, for the purpose of building 'for their own 
use, equipping, furnishing, fitting, purchasing, chartering, navi- 
gating or owning steam, sail or other boats, ships, vessels or other 
property to be used in any lawful business, trade, commerce or 
navigation upon the ocean, or any seas, sounds, lakes, rivers, 
canals or other waterways, and for th« carriage, transporation or 
storing or lading, freight, mails, property or passengers thereon 
by making, signing, acknowledging and filing a certificate, stating 
the name of the corporation, the specific objects for which it is 
formed, the waters to be navigated, ^in the case of vessels other 
than ocean steamers, the amount of its capital stock, which shall 
not to less than five thousand, nor, ^unless the corporation is 
formed for ocean navigation, more than four million dollars, the 
term of its existence, nhe number of shares of which the capital 
stock shall consist, the number of directors thereof, not less than 
five nor more than thirteen, the names of the directors for the first 
year, and the name of the city, village or town and county in which 
its principal office is to be situated, the number of shares of stock 
which each subscriber of the certificate agrees to take, which must * 
in the aggregate equal ten per centum of the capital and at least 
ten per centum of which must be paid in cash. Such certificate 
shall have attached thereto as a part thereof, the affidavit of at least 
three of such directors, to the effect that ten per centum of such 
capital stock has been in good faith subscribed, and at least ten per 
centum of such subscription has been paid in cash. No railroad 
corporation shall have, own or hold any stock in any such corpora- 
tion. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 10. It was amended by L. 1915, ch. 077, § 1. The amendments aro 
shown in the footnotes. 

Oeneral provisiona relating to incorporation: see Genieral CJobpobation 
Law, § 4 et seq. 

Oen&rdl provisions relating to navigation: see Navigation Law, § 3 et seq, 

Oeneral provisions relating to canal navigation: see Canal Law, § 170 
et seq. 

* ** in the case of vessels other than ocean steamers," in place of " and in 
ease of ocean steamers the ports between which such vessels are intended to 
be navieated." 

'"umess the corporation is formed for ocean navigation/' new. 

a " not to exceed fifty years " omitted. 
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12 TRANSPORTATION CORPORATIONS LAW 

§§ ll-li> Navigation Corporations L. 1909, ch. 219 

Penal provisions relating to navigation: see Penal Law, | 1500 et seq. 

Bills of lading to he issued hy vessels transporting merchandise toithin the 
state: see General Busiinsss Law, § 398. 

Espemption of certain vessels from tawation: see Tax Law, § 4. 

Duty of carrier by water to receive goods offered for transportation: aee 
15 Ann. Cas. 1047 note. 

Lien of carrier by water for demurrage in absence of contract: see 5 Ann. 
Cas. 388 note. 

Duty of carrier by water tcith respect to accommodation of passengers: 
see 20 Ann. Cas. 1017 note. 

Limitation upon incorporation fot purpose of navigation. — ^The pcri^er to 
engage in navigation is limited to a corporation incorporated under the 
Transportation Corporations Law, and a corporation for that purpose 
cannot be organized under the Business Corporations Law. Op. Atty.-Gen. 
(1913) 73. In this connection see Bttsiness Corporations Law, § 2; Op. 
Atty.-Gen. (1916) reported in 10 St. Dept. Rep. 483; Op. Atty.-Gen. (1891) 
220. 

Cited. — This section was cited in Op. Atty.-GJen. (1913) 115, in conn^tion 
with the construction of article 10-a of the Trsmsportation Corporations Law, 
relating to freight terminal corporations. 

§ II. Navigation on additional waters. Any such corporatian 

^except one formed for ocean navigation desiring or intending to 

navigate boats, ships or vessels, upon any other waters, Hhan those 

named in its original certificate, may from time to time file a 

further certificate, in the same manner as is prescribed by law 

for the filing of the original certificate, in which shall be stated 

such additional waters upon which such corporation desires to 

navigate vessels, and thereafter such corporation may navigate its 

vessels upon such waters, with the like effect as if they had been 

named in the original certificate 

Thi« section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 11. It was amended by L. 1915, ch. 677, § 2. The amendments are 
shown in the footnotes. 

§ 12. Pa3mient of capital stock. The capital stock of such/>or- 
poration shall be paid in, at least one-half thereof, within one 
year, and the remainder within two years from its incorporation, 
or the corporation shall be dissolved. Within thirty days after 
the payment of the last instalment, a certificate stating that the 
whole amount of such capital stock has been paid in shall be made, 
signed and sworn to by the president and a majority of the direct- 
ors of the corporation, and filed and recorded in the ofl&ces whei'e 
the original certificates of incorporation were filed. 

This section was derived from Transportation Corporations Law, L. 1890| 
eh. 566, § 12. 

§ 13. Ferries unauthorized. This article shall not authorizr 

the formation of any ferry corporation to ply between the city 

of New York and any other point. 

This section was derived from Transportation Corporations Law, L. 1890, 
eh. 566, § 13. 

1 ** except . . . ocean navigation " new. 

9 *' or in case of ocean steamers between any other or additicmal ports *' 
onutted. 
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TRAlSrSPORTATIQN CORPORATIONS LAW, 13 

It. 1909, chj 219 Navigation Corporations g 14 

§ 14. Bicycles to be transported as baggage by steamboats. 
It is hereby made the duty of the owners or lessees of any steam- 
boat, or line of steamboats, except ferry boats navigating the 
Hudson river, or any other waters within the jurisdiction of 
this state, to receive and transport the bicycle of any passenger 
as ordinary baggage. A check, of convenient size and form, 
plainly stamped with numbers, and furnished with a convenient 
strap, shall be affixed to such bicycle when so taken for transporta- 
tion for a passenger by the agent or employee of such owners 
or lessees and a duplicate thereof given to the passenger or person 
delivering the same to him. Such bicycle shall be transported 
as baggage and subject to the same liabilities, and no such pas- 
senger shall be required to crate, cover or otherwise protect any 
such bicycle. Such bicycle shall be delivered without unnecessary 
delay, to the passenger, or any person acting in his behalf, at ^the 
place to which it was to be transported, or at a regular inter- 
mediate stopping place, upon notice to such agent or employee of 
such owners or lessees, in whose charge such bicycle shall have 
been given by such passenger, of not less than ten minutes, upon 
presentation of such duplicate check to such agent or employee of 
such owners or lessees. 

The object and intent of this section is to compel the owners 
or lessees of any steamboat, or line of steamboats, navigating 
the waters of this state to furnish, without further charges other 
than the customary fare generally paid such owners or lessees 
as compensation for transporting any passenger and his ordinary 
baggage, the same facilities to passengers going by boat, to or 
from any point or points in this state, as is afforded those who go 
by railroad. 

Any person or persons, partnership or corporation violating the 
provisions of this section shall be guilty of a misdemeanor, and 
upon conviction thereof, shall be punished by a fine of not less 
than two hundred and fifty dollars, or by imprisonment in a county 
jail for a period of not less than thirty days, or by both such fine 
• and imprisonment. 

This section was derived from li. 1903, ch. 121, §§ 1-3. 
Transportation of bicycles as baggage by railroad corporationB : see Rail- 
20AD Law, § 66. 
Bicycles as baggage generally: see 21 Ann. Cas. 732 note. 

8 



Digiti 



ized by Google 



14 TRANSPORTATIOI^^ CORPORATIONS LAW 

§§ 20, 21* Stage-Coach Corporations L. 1909, ch. 219 



ARTICLE 4 

Stage-Coach Corporations 

Section 20. Incorporation. 

21. Alteration or extension of route. 

22. Powers. 

23. Existing routes and extensions. 

24. Certain persons and corporations subject to public 

service commissions law. 

25. Additional persons and corporations subject to the 

public service commissions law. 

26. Consent required. 

§ 20. Incorporation. Five or more persons may become a cor- 
poration for the purpose of establishing, maintaining and operat- 
ing any stage or omnibus route or routes for public use in the 
conveyance of persons and property elsewhere than in the city 
of New York, or any stage route or routes already established 
for a like public use, by making, signing, acknowledging and 
filing a certificate which shall state the name of the corporation, 
the number of years it is to continue, the route or routes upon 
which it is intended to run as near as practicable, the number 
of the directors thereof, not less than three nor more than five, 
the names of the directors for the first year, the amount of its 
capital stock, the place of residence of each subscriber thereto, and 
the number of shares of stock he agrees to take in such 
corporation. 

Thia section was derived from Transportation Corporations Law, L. 1S90, 
ch. 566, § 20. 

General provisions relating to incorporation: see General Coeporation 
Law, § 4 et seq. 

Name on stage coach (W evidence of ownership: see Ann. Cas. 1915D 353 
note. 

Formation of corporation to operate stage line in New York city. — It was 
ruled in Op. Atty.-Gen. (1891) 220, that in view of the fact that the present 
enactment did not authorize the formation of a corporation for the convey- 
ance of persons and property in the city of New York, a corporation for that 
purpose might be formed under chapter 41 of the General Laws, relating to 
business corporations. See Business Oobporations Law, § 2, note I, 2. 

§ 21. Alteration or extension of route. The directors may, 
by a vote of two-thirds of their number, at any time alter or 
extend the route or routes designated in the certificate of incor- 
poration, upon making, acknowledging, and filing a certificate to 
that effect, in the offices where the original certificates of incor- 
poration were filed. 

This section was derived from Transportation Corporations Law, L, 1890, 
ch. 666, § 21. 
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TRANSPORTATIOI^^ CORPORATIONS LAW 15 

L. 1009, ch. 219 Stage-Coach Corporations §§ 22, 23 

§ 22. Powers. In addition to the powers conferred by the gen- 
eral and stock corporation laws, every such corporation shall 
have power: 

1. To take and convey persons and property in stages and 
omnibuses, and to provide and run the necessary stages and omni- 
buses upon their route or routes for the public use and to receive 
compensation therefor. 

2. To erect and maintain all necessary and convenient buildings, 
fixtures and machinery for the use and accommodation of their 
passengers and business. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 22. 

LHspositiim of unclaimed freight <md haggage by stage lines: see General 
Business Law, § 280 et seq. * 

Power to carry exterior advertisements on stages. — It has been held that 
a legislative franchise permitting a corporation to run a line of stages in des- 
ignated streets and avenues of a city, for the transportation of passengers and 
parcels for hire, does not, in the absence of express provisions to that effect, 
authorize the corporation to carry or maintain exterior advertisements on 
its stages. Fifth Ave Coach Co. v. New York, (1909) 194 N, Y. 19, 86 N. E. 
824, 16 Ann. Cas. 695, 21 L. R. A. (K S.) 744, affirming 126 Aipp. Div. 657, 
110 N. Y. S. 1037, affirmed 221 U. S. 467, 31 S. Ct. 709, 55 U. S. (L. ed.) 815. 

§ 23. Existing routes and extc^nsions. Any corporation incor- 
porated under any law of this state heretofore enacted which owns 
and operates a lawfully established stage route which has been 
continuously operated by such company or its predecessors in title 
to such route for five years last past in any city of the first class, 
is hereby authorized and empowered to extend its existing routes 
at any time or times and to operate the same as extended with 
stages and omnibuses propelled by electricity or any other motive 
power, in and upon any streets and highways of such city, with- 
out further or other authority, proceeding, or consent required 
imder any act, general, public, private or local; provided, how- 
ever, that such extensions shall not become valid until they i^hall 
have been first approved by the public service commission which, 
on giving its approval, shall make a certificate of such extension or 
extensions of route as approved, which certificate shall be filed in 
the office of the secretary of state, and in the office of the clerk of 
the county in which such extension is located. Such company, on 
filing in said offices an acceptance of the extensions specified in 
such certificate and on operating such extensions, shall have the 
right to charge a fare not exceeding ten cents per passenger for a 
continuous ride over the whole or any part of the routes owned or 
operated by it, and shall pay a license fee to the city in which it 
operates equal to the charge now in force for licensing similar 
stages and omnibuses, and shall also pay to the comptroller or 
other chief fiscal officer of said city five per centum per annum of 
its gross receipts from the operation of said routes. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, f 23, as added by L. 1900, ch. 657, § 1. 
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§§ 24, 25 Stage-Coach Corporations L. 1909, ch. 219 

Receipts from advertisements as subject to operation tax. — Moneys re- 
ceived by a coach company from the leasing of space in its stages for adver- 
tising purposes are receipts from the operation of its routes within the mean- 
ing of the present section, and hence are subject to the five per centum tax 
upon gross receipts from operation, as therein provided. New York v. Fifth 
Ave. Coach Co., (1916) 95 Misc. 3«0, 158 N. Y. S. 750. 

Stage coach company as subject to park ordinance. — It was held in People 
V. JShellenberg, (1909) 133 App. Div. 79, 117 N. Y. S. 820, that the Fifth 
Ave. Coach Co., in the city of N^ew York, by selecting Riverside Drive as a 
route thereby subjected itself to the reasonable regulations of the park depart- 
ment of the city, and wa» properly convicted of a violation of a park ordi- 
nance for driving on Riverside Drive a double decked motor omnibue which 
exceeded by more than a foot the height prescribed by the ordinance. 

Cited. — The former statute embodying the subject matter of the present 
section was cited in Fifth Ave. Coach Oo. v. New York, (1909) 194 N. Y. 19, 
86 N. E. 824, 16 Ann. Cas. 695, 21 L. R. A. (N. S.) 744, affirming 126 App. 
Div. 657, 110 N. Y. S. 1037, affirmed 221 U. S. 467, 31 S. Ct. 709, 55 U. S. 
(L. ed.) 815, in connection with the question as to the power of a stage 
coach corporation to carry exterior advertisements on its stages. See supra, 
§ 22 note. 

§ 24. Certain persons and corporations subject to public com- 
missions law. Any person or any corporation who or which owns 
or operates any stage route in any city of one million inhabitants, 
or more, shall be deemed to be included within the meaning of 
the term " common carrier ^' as. used in the public service com- 
missions law, and shall be subject to all the provisions of the said 
law applicable to common carriers. 

This section waa not a part of the Transportation Corporations Lanv as 
reported to the legislature by the Board of Statutory Consolidation. 

§ 25. Additional persons and corporations subject to the pub- 
lic service commissions law. Any person or any corporation who 
or which owns or operates a stage route, bus line or motor vehicle 
line or route or vehicles described in the next succeeding section 
of this act wholly or partly upon and along any street, avenue 
or public place in any city shall be deemed to be included within 
the meaning of the term " common carrier '' as used in the public 
service commissions law, and shall be required tp obtain a certifi- 
cate of convenience and necessity for the operation of the route 
or vehicles proposed to be operated, and shall be subject to all the 
provisions of the said law applicable to common carriers. 

New. Added by L. 1913, ch. 495, § 1. It was amended by L. 1^15, ch. 667, 

§ 1. 

Municipal licensee as subject to statute. — It has been held that a municipal 
license permitting the licensee to operate a jitney bus line within the mimici- 
pality does not create a vested right in the licensee so as to exempt him 
from the operation of the amendment to the present section of 1915 (L. 1916, 
ch. -667), subsequently enacted, which requires persons operating such bus 
lines in cities to obtain a certificate of convenience and necessity from the 
public service commission and subjects such lines to the regulations imposed 
by the commission. Public Service Commission, Second Dist. v. Ikx>th, 
(1915) 170 App. Div. 590, 156 N. Y. S. 140. 

Injunction against illegal operation. — One who operates in a city a motor 
vehicle connected with a bus line, a stage route, and a motor vehicle line or 
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L. 1909, ch. 219 Stage-Coach Corporations § 26 

loute, all of which are feeders, connections, inducements, advertisers, solicitors, 
and aid« to and a part of his system of carrying passengers for hire from the 
city to points beyond the corporate limits is a common carrier in the city 
within uie meaning of the present section, and his operation of the motor 
v^cle line in the city without the consent of the municipal authorities and 
without procuring a certificate from the public service commission as to the 
necessity and putnic convenience of such business is a violation of the statute, 
and an injunction will be granted restraining him from operating his motor 
vehicles and carrying passengers for hire within the city. Public Service 
Commission, Second Dist v. Hurtgan, (1915) 91 Misc. 432, 154 N. Y. S. 897. 

§ 26. Consent required. No bus line, stage route nor motor 
vehicle line or route, nor any vehicle in connection therewith, 
nor any vehicles carrying passengers at a rate of fare of fifteen 
cents or less for each passenger within the limits of a city or in 
competition with another common carrier which is required by 
law to obtain the consent of the local authorities of said city to 
operate over the streets thereof shall be operated wholly or partly 
upon or along any street, avenue or public place in any city, nor 
receive a certificate of public convenience and necessity until the 
owner or owners thereof shall have procured, after public notice 
and a hearing, the consent of the local authorities of said city, as 
defined by the railroad law, to such operation, upon such terms 
and conditions as said local authorities may prescribe, which may 
include provisions covering description of route, rate of speed, 
compensation for wear and tear of pavement, improvements and 
bridges, safeguarding passengers and other persons using such 
streets, and no such operation upon the streets of any such city 
fihall be permitted until the owner or operator of such vehicles 
or proposed line or route shall if required by such local authori- 
ties have executed and delivered a bond to such city in an amount 
fixed by said local authorities and in the form prescribed by the 
chief law officer of said city with sureties satisfactory to the 
chief fiscal officer of said city, which bond may be required to 
provide adequate security for the pfompt payment of dny sum 
accruing to said city, and the jierf ormance of any other obligations, 
under the terms and conditions of such consent, as well as adequate 
security for the payment by such owner of any damages occurring 
to, or judgments recoverable by, any person on account of the 
operation of such line or route, or any fault in respect thereto. 

New. Added by L. 1915, ch. 067, § 2. 

Constitutionality. — It has been held that although the statute places only 
those bus lines charging a fare of fifteen cents or less under the jurisdiction 
of the public service commission, there is no iUegal discrimination against 
such carriers in violation of their constitutional rights. Public Service Com- 
mission, Second Dist. v. Booth, ( 1915) 170 App. Div. 590, 156 N. Y. S. 140. 

Horse-drawn vehicle used by "mutual transportation club." — Under the 
present section one operating a horse-drawn vehicle along and upon city 
etreete for the carriage of passengers at a charge of fift^n cents or less, 
regular trips being made morning and evening, must procure the consent of 
the local authorities and also a certificate of public convenience and necessity, 
even though the passengers are only the employees of a manufacturing plant 
who constitute a '^mu&al transportation club," each paying when he rides 
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§ 26 Sta^e-Coach Corporations L. 1909, ch. 219 

a fare of five cents. Public Service Oommiesion, Second Dist. v. Fok, (1916) 
96 Misc. 283, 160 N. Y. S. 59. 

Cited. — This section was cited in Pyfylic' Service Commission, Second Dist. 
V. Hurtgan, (1915) 91 M&sc. 432, 154 N. Y. S. 897, in connection with the 
question of injunction to restrain illegal operation of motor vehicles. See 
supra, § 25 note. 
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L. 1909, ch. 219 Tramway Corporations * §§ 30-32 



ARTICLE 5 
Tramway Corporations 

Section 30. Incorporation. 

31. Powers. 

32. May acquire land by condemnation. 

33. Crossings. 

§ 30. Incorporation. -Thirteen or more persons may become 
a corporation for constructing, maintaining and operating an 
elevated tramway, constructed of poles, piers, wires, rods, ropes, 
bars or chains, for the transportation of freight in suspended 
buckets, cars or other receptacles, for hire, by making, signing, 
acknowledging and filing a certificate stating the name of the cor- 
poration, the number of years it is to continue, the places from 
and to which such tramway is to be constructed, maintained and 
operated, its length as near as may be, the name of each county 
through or in which it is made or intended to be made, the amount 
of its capital stock and the number of shares into which it is to 
be divided, the number of the directors thereof, not less than 
three, the names and places of residence of the directors for the 
first year, the place of residence of each subscriber thereto and the 
luimber of shares he agrees to take in such corporation. 

This section was derived from Transportation Corporations Law, L. 1890^ 
ch. 566, § 30. 

General provisions relating to incorporation: see Genebal Ck>RPOBATiOi9 
Law, § 4 et seq. 

§ 31. Powers. Every such corporation, in addition to the 
powers conferred by the general and stock corporation laws, shall 
have power: 

1. To cause such examination and surveys for its proposed 
tranlway to be made as may be necessary to the selection of the 
most advantageous route, and for such purpose by its officers and 
servants, to enter upon the lands or waters of any person, but 
subject to responsibility for all damages done thereto. 

2. To lay out its tramway and to construct the same as hereby 
provided. 

3. To erect and maintain all necessary and convenient build- 
ings, stations, fixtures and machinery for the accommodation and 
transaction of its business. 

Thi« section was derived from Transportation Corporations Law, L. 1890, 
ch. 666, § 31. 

§ 32. May acquire land by condemnation. In case any such 
corporation is unable to agree for the purchase, use or lease of 
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§ 33 Tramway Corporations L. 1909, ch. 219 

any real property required for the purposes of its incorporation, 
it shall have the right to acquire title to the same by condemnation. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 32. 

Condemnation proceedings generally: see Code Civ. Pro., § 3357 et seq. 

Necessity of public use. — A tramway company seeking to acquire land by 
condemnation must show that the use for which the land is sought to be 
acquired is public, not private; that is, the public use or purpose of the 
tramway must appear. Matter of Split Rock Cable-Road Co., (1891) 12S 
N. Y. 408, 28 N. E. 506, affirming 58 Hun 351, 12 N. Y. S. 116. 

§ 33. Crossings. Whenever any tramway, constructed by any 
such corporation, shall cross a railroad, highway, turnpike, plank- 
road or canal, such tramway shall be so constructed as not to 
interfere with the free use of such railroad, highway, turnpike, 
plank-road or canal for the purposes for which it was intended. 

ThiB section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 33. 

Railroads along highways: see Rahjioad Law, § 21. 

New railroads across streets and new streets across railroads: see Railboad 
Law, §§ 89, 90. 

Proceedings by public service commission for alteration of grade crossings: 
see Railboad Law, § 95. 
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L. 1909, ch. 219 Pipe Line Corporations § 40 

ARTICLE 6 
Pipe Line Corporations 

Section 40. Incorporation. 

41. Location of line. 

42. Condemnation of real property. 

43. Railroad, turnpike, plank-road and highway crossings. 

44. Construction across and along canals, rivers and 

creeks. 

45. Consent of local authorities. 

46. Construction through villages and cities. 

47. Over Indian reservations. 

48. Over state lands. 

49. Additional powers. 

50. Use of line to be public; storage; liable as common 

carriers; rates and charges. 

51. Receipts for property; cancellation of vouchers; 

delivery of property. 

52. Monthly statements. 

53. Fences; farm crossings and use of line not inclosed. 
64. Taxation of property. 

§ 40. Incorporation. Twelve or mV)re persons may become a 
corporation for constructing and operating for public use, except 
in the city of New York, lines of pipe for conveying or transport- 
ing therein petroleum, gas, liquids or any products or property, 
or for maintaining and operating any line of pipe already con- 
structed and owned by any corporation, person pr persons, except 
in such city, for the public use, by mdsing, signing, acknowledg- 
ing and filing a certificate stating the name of the corporation, 
the number of years it is to continue, tjie places from and to 
which it is to be constructed or maintained and operated, its 
length as near as may be, the name of each county through or 
into which it is to be constructed; the amount of its capital, stock, 
which shall not be less than fifteen hundred dollars for every 
mile of pipe constructed or proposed to be constructed, and the 
number of shares of which it shall consist ; the number of directors 
not less than seven, and the names, and places of residence of 
the directors for the first year, and the place of residence of 
each subscriber and the number of shares he agrees to take in 
such corporation, which must in the aggregate equal ten hundred 
and fifty dollars for every mile of pipe constructed or proposed 
to be constructed, and twenty-five per centum of which must be 
paid in cash. Such certificate shall have indorsed thereon or 
appended thereto and as a part thereof, an affidavit made by at 
leaat three of the directors named therein that at least ten hundred 
4 
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§ 41 • Pipe Line Corporations L. 1909, ch. 219 

and fifty dollars of stock for every mile of line proposed to be 
constructed or maintained and operated has been in good faith 
subscribed, and twenty-five per centum paid in money thereon, 
and that it is intended in good faith to construct or to maintain 
and operate the line of pipe mentioned in such certificate, and 
that such corporation was not projected or formed with the intent 
or for the purpose of injuring any person or corporation, nor 
for the purpose of selling or conveying its franchise to any person 
or corporation, nor for any fraudulent purpose. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 40. 

General provisions relating to incorporation: see Geiveral Corpobation 
Law, § 4 et seq. 

Offenses hy^ pipe line corporations: see Penal Law, § 361. 

Misconduct hy officers and agents of pipe line corporations: see Penai. 
Law, § 669. 

Storage of petroleum: see General Business Law, § 302. 

Standard test and storage of refined petroleum and kerosene oilr see Gen- 
eral Business Law, § 303. 

Standard and storage of illuminating oils: see General Business Law, 
§304. 

Plugging abandoned oil wells: see General Business Law, § 308 et seq. 

Municipal regulation of water pipes in streets: see 10 Ann. Cas. 1100 note. 

Rights of gas or water company as against municipality interfering with 
pipes in making improvements: see 6 Ann. Cas. 390 note. 

§ 41. Location of line. Every such corporation shall before 
commencing the construction of its pipe line in any county, or 
any proceeding for the condemnation of real property, plainly 
and distinctly mark and designate the line adopted and located 
by it by a line of stakes consecutively numbered and equally 
distant, and not more than twenty rods from each other, so that 
each line can be definitely known and ascertained in all places, 
and make a map and survey of the route so located and staked 
out, and shall indicate thereon plainly the points where such 
route crosses each parcel of land to which it has not acquired title 
by agreement, and shall cause such map and survey to be certified 
by the president and engineer, and filed in the office of the clerk 
of the county into or through which the line so located and mapped 
passes, and shall give to the owner or occupant, if he is known 
or can be ascertained, of every parcel of land through which such 
route passes, the title to which has not been acquired by purchase, 
written notice of the filing of such map and survey, stating that 
such route passes over or across such owner's or occupant's lands, 
and that the route thereof is indicated thereon by such line of 
stakes. Any occupant or owner of such lands feeling aggrieved 
by the proposed location may, within fifteen days after the service 
of such notice, give ten days' written notice to the corporation, 
by service upon the president, engineer, or any director thereof, 
and to the owner or occupant of any lands to be affected by the 
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alteration to be proposed by him, of the time and place of an appli- 
cation to be made by him to a special term of the supreme court 
in the judicial district in which the lands are situated for the 
appointment of commissioners to relocate such line. If upon 
the hearing the court shall consider that suflScient cause exists 
therefor, it shall appoint three disinterested persons commissioners 
to examine the route located and the proposed alteration thereof, 
and direct the mode of proceeding, who shall report to the court 
the facts relating thereto and their opinion asi to the proposed 
alteration, and what, if any, alteration should be made in such 
line, and the court shall thereupon make such ord^er as it shall 
deem proper in relation to such alteration, and determine the 
location of such line, and fix and adjust the costs, fees and charges 
of the commissioners, and the costs and charges of the proceedings, 
and direct by which party the same shall be paid, and may enforce 
payment thereof by proceedings as for a contempt of court, for 
refusal to pay costs directed to be paid by an order of the court, 
and such order shall be final as to the location of the line upon 
the land^ embraced therein. Such corporation shall not commence 
the work of constructing or laying its line of pipe, or institute 
proceedings for the condemnation of real property, in any county, 
until after the expiration of fifteen days from the service by it 
of the notice herein required, nor until all applications for a 
re-location of its line in such county, if any are made, have been 
finally determined. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 666, § 41. 

Pipe line as additional servitude on rural highway: see 9 Ann. Oas. 1033 
note. 

Liability for damage to service mains by excavating street: see L. R. A. 
1917E 1094 note. 

§ 42. Condemnation of real property. In case such corpora- 
tion is unable to agree for the purchase of any real estate required 
for the purposes of its incorporation, and its line of pipe in the 
county in which such real estate is situated has been finally 
located, it shall have the right to acquire title thereto by condem- 
nation, but such corporation shall not locate or construct any line 
of pipe through or under any building, dooryard, lawn, garden 
or orchard, except by the consent of the owner thereof in writing 
duly acknowledged, nor through any cemetery or burial ground, 
nor within one hundred feet of any building, except where such 
line is authorized by public officers to be laid across or upon 
any public highway, or where the same is laid across or upon any 
turnpike or plank-road. No pipes shall be laid for the purpose 
of carrying petroleum, gas or other products or property through 
or under any of the streets in the cities of this state, unless such 
corporation shall first obtain the consent of a majority of the 
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§§ 43, 44 Pipe Line Corporations L. 1909, ch. 219 

property owners on the streets which may be selected for the 
laying of pipes, and such pipe line shall be located with all reason- 
able care and prudence so as to avoid danger from the bursting 
of the pipes. 

This section was derived from Tr-aasportation Corporations Law, L. 1890, 
ch. 566, § 42. 

Condemnation proceedings generally : see Code Civ. Pro., § 3357 et seq. 

§ 43. Railroad, turnpike, plank-road and highway crossings. 
Whenever any line of pipe of any such corporation shall necessarily 
cross any railroad, highway, turnpike or plank-road, such line of 
pipe shall be made to cross und'er such railroad, highway, turn- 
pike or plank-road and with the least injury thereto practicable, 
and unless the right to cross the same shall be acquired by agree- 
ment, compensation shall be ascertained and made to the owners 
thereof, or to the public in case of highways, in the manner 
prescribed in the condemnation law, but no exclusive title or 
use shall be so acquired as against any railroad, turnpike or 
plank-road corporation, nor as against tiie rights of the people 
of this state in any public highway, but the rights acquired shall 
be a common use of the lands in such manner as to be of the least 
practical injury to such railroad, turnpike or plank-road, con- 
sistent with the use thereof by such pipe line corporation, nor 
shall any such corporation take or use any lands, fixtures or 
erections of any railroad corporation, or have the right to acquire 
by condemnation the title or use, or right to run along or upon the 
lands of any such corporation, except for the purpose of directly 
crossing the same when necessary. 

This section was derived from Transportation Oorporationa Law, L. 1890, 
ch. 566, § 43. 

§ 44. Construction across and along canals, rivers and creeks. 
No pipe line shall be constructed upon or across any of the canals 
of this state, except by the consent of and in the manner and upon 
the terms prescribed by the superintendent of public works, unless 
constructed upon a fixed bridge across such canal, and with the 
consent of the person for whose benefit such bridge is constructed 
and maintained, or upon such a bridge over the canal, at the cross- 
ing of a public highway or street, with the consent of the public 
officers having the supervision thereof, or of the municipal authori- 
ties of any village or city within whose limits such bridge may be, 
nor shall the pipes of any such corporation be laid through or 
along the banks of any of the canals of this state, nor through 
or under any of its rivers or creeks, unless such pipes shall be 
encased so as to prevent leakage, in such manner as shall be 
approved by the superintendent of public wojks. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 44. 
Bridges across canals: see Caj^al Law, § 121 et ae^. 
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Im 1900, ch. 219 Pipe Line Corporations §§45, 46 

§ 45. Consent of local authorities. No pipe line shall be con- 
structed across, along or upon any public highway without the 
consent of the commissioners of highways of the town in which 
such highway is located, upon such terms as may be agreed upon 
with such commissioners. If such consent or the consent of the 
commissioners or municipal authorities required by the preceding 
section can not be obtained, application may be made to the 
appellate division of the supreme court of the department in which 
such highway or bridge is situated for an order permitting the 
corporation to construct its line across, along or upon such high- 
way, or across or upon such bridge. The application shall be 
by duly verified petition and notice which shall be served upon 
the commissioners of highways of the town in which the highway 
is situated, or the municipal authorities of the village or city 
where such bridge is located, according to the practice or order 
of the court, or by an order to show cause, and the court upon the 
hearing of the application may grant an order permitting the line 
to be so constructed in such manner and upon such terms as it 
may direct. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 45. 

Use of highway as evidence of consent. — It has been held that the use of 
a town highway by a pipe line company for a long period of years with the 
knowledge and acquiescence of the town authorities is a suflScient consent to 
satisfy the requirements of the statute. People v. Priest, (1912) 152 App. 
Div. 249, ia6 N. Y. S. 675. 

Cited. — This section was cited in Rochester Telephone Co. v. Ross, (1908) 
ia5 App. Diy. 76, 109 N. Y. S. 381, affirmed (1909) 195 N. Y. 430; Barhite v. 
Home Telephone CJo., (1900) 50 App. Div. 25, 63 N. Y. S. 659, in connection 
with the question of telephone company rights on city streets. See infra, 
§ 102 note. 



§ 46. Construction through villages and cities. No pipe line 
shall be constructed into or through any incorporated village or 
city in this state, unless authorized by a resolution prescribing the 
route, manner of construction and terms upon which granted, 
adopted at a regular meeting of the board of trustees of the 
village or the common council of the city by a two-thirds vote 
of such board or council, but such resolution shall not affect 
any private right. No pavement shall be removed in any city 
under the provisions of this article, unless done under the direc- 
tion of the common council, nor until such corporation shall give 
a bond in such sum as the common council may require for the 
replacing of any pavements which shall have been removed. In 
case any pavement shall have been removed and not properly 
relaid, the common council may bring suit in any court of record, 
for the cost of relaying such payment against any such cor- 
poration. No gas-houses shall be erected in any city under the 
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SS 47-49 Pipe Line CJorporations L. 1909, ch. 219 

provisions of this article, for supplying gas to the inhabitants, 
unless consent is given by the corporate authorities of the city. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 506, § 46. 

Right to lay water pipes in streets as element of compensation to toater 
company for taking plant: see 47 L. R. A. (N. S.) 784 note. 

Incorporation of territory in ntAmicipality as affecting prior right to lay 
gas or toater pipes in streets: see 47 L. R. A. (N. S.) 608 note. 

Liability for damage to service mams by excavating in streets : see L. R. A. 
1917D 663 note. 

Right to transfer or mortgage privilege to use streets: see L. R. A. 1917D 
707 note. 

Cited. — This section was cited in Rochester Telephone Co. v. Ross, (1908) 
125 App. Div. 76, 109 N. Y. S. 381, affirmed (1909) 195 N. Y. 430; Barhite v. 
Home Telephone Co., (1900) 50 App. Div. 26, 63 N. Y. S. 659, in connection 
with the question of telephone company rights on city streets. See infra, 
§ 102 note. 

§ 47. Over Indian reservations. Such corporations may con- 
tract with the chiefs of any nation of Indians over whose lands 
it may be necessary to construct its pipe line for the right to 
construct such pipe line upon such lands, but no such contract 
shall vest in the corporation the fee of such lands, nor the right 
to occupy the same for any purpose other than for the construction, 
operation and maintenance of such pipe line, nor shall such con- 
tract be valid or eiffectual until the same has been ratified by the 
county court of the county in which the lands are situated. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 556, § 47. 
Power of Indian to contract: see Indian Law, § 2. 
Contracts in relation to Indicm lands : see Penal Law, § 2030. 
Indian la/nd tfo^nsactions : see Odnstitution, art. I, § 15. 

§ 48. Over state lands. The commissioners of the land office 
shall have power to grant to any pipe line corporation any lands 
belonging to the people of this state which may be required for 
the purposes of its incorporation on such terms as may be agreed 
on by them, or such corporation may acquire title thereto by 
condemnation, and if any lands owned by any county, city or 
town be required by such corporation for such purposes, the 
county, city or town officers having charge of such lands may 
grant them to such corporation upon such terms and for such 
compensation as may be agreed upon. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 48. 

Commdssioners of la/nd office: see Oonstttutign, art. V, § 5. 

Cited.— -This section was cited in Op. Atty.-Gen. (1905) 595, in connection 
with the question as to the powers of the commissioners of the land office 
with respect to the grant of state lands. 

§ 49. Additional powers. Every corporation formed under this 
article shall in addition to the powers conferred by the general 
and stock corporation laws have power: 
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1. To cause such examinations and surveys of its proposed line 
of pipe to be made as may be necessary to the selection of the most 
advantageous route, and for such purpose by its officers, agents 
or servants may enter upon the lands or waters of any person, 
upon, through or across which such corporation can construct its 
line of pipe, under the provisions of this article, subject however 
to liability for all actual damage which shall be done thereto. 

2. To take and hold such voluntary grants of real estate and 
other property, as shall be made to it to aid in the construction, 
maintenance, operation and accommodation of its pipe line. 

3. To lay out its pipe line route not exceeding twelve feet in 
width, but at the terminations of such line and at all receiving 
and discharging points and at all places where machinery may 
properly or must necessarily be set up for the operation of such 
pipe line it may take such additional width, and for such length 
as may be necessary. 

4. To take and convey through pipes any property, substance 
or product capable of transportation therein by any force, power 
or mechanical agency, and to erect and maintain all necessary 
and convenient buildings, stations, fixtures and machinery for the 
purposes of its incorporation. 

5. To regulate the time and manner in which property shall be 
transported over its pipe lines, and the compensation to be paid 
therefor, but such compensation shall not exceed the sum or be 
above the rate of twenty-dve cents per one hundred miles for the 
transportation of forty-two gallons of any product transported 
m lines of one hundred miles in length or over, which shall be 
reckoned and adjusted upon the quantity or number of gallons 
Jelivered by such corporation at the point to which it shall have 
undertaken to deliver the same. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 49. 

§ 50. Use of line to be public ; storage ; liable as common car- 
riers ; rates and charges. The pipe lines of every such corporation 
shall be open for transportation to the public use, and all persons 
desiring to transport products through such pipe line shall have 
the absolute right upon equal terms to such transportation in the 
order of application therefor, on complying with the general 
requirements of such corporation, as to delivery for and payment 
of sucb. transportation, but no application for such transportation 
shall be valid beyond or for a greater quantity of products than 
the applicant shall then own and have ready for delivery for 
transp>rtation to such corporation, and every such corporation 
shall provide suitable and necessary receptacles for receiving all 
such products for transportation, and for storage at the place of 
delivery until the same can reasonably be moved by the consignee, 
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and shall be liable as common carriers therefor from the time the 
same is delivered for transportation until a reasonable time after 
the same has been transported to the place of consignment and 
ready for delivery to the consignee, which time shall be fixed by 
general regulation by the corporation, and shall not be less than 
two days from and after the same shall be ready for delivery and 
notice thereof given to such consignee, and all rates and charges 
of every description, for or on account of or in any manner con- 
nected with the transportation of any products, shall be fixed by 
such corporation by general rules and regulations, which shall be 
applicable to all parties who shall transport any products through 
such pipe line, or deliver or contract to deliver products for 
transportation and shall be written or printed and exposed to 
public view and at all times open to public examination. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 966, § 50. 

§ 51. Receipts for property; cancellation of vouchers; delivery 
of property. No receipt, certificate or order of any kind shall be 
made, accepted or issued by any pipe line corporation for any com- 
modity unless the commodity represented by them is actually in 
possession of the corporation at the time of making, issuing or 
acceptance thereof. Whenever any such corporation shall have 
parted with the possession of any commodity and received therefor 
any order, voucher, receipt or certificate, such order, vouchei*, 
receipt or certificate shall not be issued or used again, but shall 
be canceled with the word " canceled " stamped or printed legibly 
across the face thereof, and such canceled order, voucher, receipt 
or certificate shall be filed and preserved by such corporation and 
a record of the same kept by the secretary thereof. No petroleum 
or other commodity received for transportation by such corporation 
shall be delivered to any person without the presentation and sur- 
render of all vouchers, receipts, orders or certificates that have 
been issued or accepted for the same. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 51. 

Offenses by pipe line corporations: see Penal Law, § 361. 

§ 52. Monthly statements. Every pipe line corporation shall 
make monthly a specific statement showing the amount of all 
commodities received, the amount delivered during the month, 
and the stock on hand on the last day of each month of the year, 
and how much of such stock is represented by outstanding cer- 
tificates, vouchers, receipts or orders, and how much in credit bal- 
ances on the books of tiie corporation. Such statement shall be 
made on or before the tenth day of the succeeding month and veri- 
fied by the oath of the president and secretary that it ij3 in all 
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respects true and correct, and shall be filed with the three days 
thereafter in the county clerk's oflBxje in the county where the prin- 
cipal office of the corporation is located, and a true copy of the 
same posted in a conspicuous place in its principal office for at 
least thirty days thereafter. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. d6d, § 52. 

§ 53. Fences ; farm crossings and use of line not inclosed. 
It shall not be necessary for any such corporation to fence the 
lands acquired by it for the purposes of its incorporation. But, 
if not inclosed by a substantial fence, the owner of the adjoining 
lands from whom such lands were obtained, his heirs or assigns, 
may occupy and use such lands in any manner not injurious to 
the interests of the corporation and shall not be liable therefor, or 
for any trespass upon any such lands except for wilful or negligent 
injuries to the pipes, fixtures, machinery or personal property of 
the corporation. If the corporation shall keep such lands inclosed 
it shall construct and provide all suitable and necessary crossings 
with gates for the use and convenience of any owners of lands 
adjoining the portion of its lands so inclosed, and no claim shall 
be made by it against any owner of adjoining lands to make or 
contribute to the making or maintaining of any division fence 
between such adjoining lands and its lands, and if it shall neglect 
to keep and maintain substantial fences along its lands the owners 
of adjoining lands may construct and maintain all farm or 
division fences, and all line fences crossed by such pipe linp in the 
same manner as though it had not acquired such lands for such 
pipe line, and it shall be liable for all injuries to such fences 
' caused or done by any of its officers or agents, or any persons act- 
ing in their or its behalf, or by any laborer in its or their employ 
or in the employ of any of its contractors. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 53. 

§ 54. Taxation of property. The real estate and personal prop- 
erty belonging to any pipe line corporation in this state, shall be 
assessed and taxed in the several towns, villages and cities in the 
same manner as the real estate and personal property of railroad 
corporations are assessed and taxed, and such corporation may 
pay such taxes or commute therefor in the same manner as rail- 
road corporations. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 56*6, § 54. 

6 
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ARTICLE 7 
Gas and Electric Light Cobpobations 

Section 60. Incorporation. 

61. Powers. 

62. Gas and electric light must be supplied on applica- 

tion. 

63. Deposit of money may be required. 

64. Buildings may be entered for the examination of 

meters, pipes, fittings, wires and works. 

65. Refusal or neglect to pay rent. 

66. No rent for meters to be charged. 

§ 6o. Incorporation. Three or more persons may become a cor- 
poration for manufacturing and supplying gas for lighting the 
streets and public and privat© buildings of cities, villages and 
towns in this state, or for manufacturing and using electricity for 
producing light, heat or power, and in lighting streets, avenues, 
public parks and places, and public and private buildings of 
cities, villages and towns within this state, or for two or more of 
such purposes, by making, signing, acknowledging and filing a 
certificate stating the name of the corporation, its objects, the 
amount of its capital stock, the term of its existence not to exceed 
fifty years, the number of shares of which the stock shall consist, 
the number of directors not less than three nor more than thirteen, 
the names and places of residence of the directors for the first 
year, and the names of the towns, villages, cities and counties in 
which the operations of the corporation are to be carried on, and 
thereupon the persons who shall have signed the same, their asso- 
ciates and successors shall be a corporation by the name stated in 
the certificate. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 60, as amended by L. 1900, ch. S7^, § 1. 

General provisions relating to incorporation: see General Corpobation 
Law, § 4 et seq. 

Stwnda/rd of purity, illv/minating power, and pressure of gas: see General 
Business Law, §§ 320, 321, 322. 

Provisions of Public Service Commissions Law relating to gas and electrical 
corporations: see Pubuc iService Commissions Law, § 64 et seq. 

Electric light company as qu^a^i public corporation: see 18 Ann. Cas. 1065 
note. 

Electric light plant as public work: see 11 Ann. Cas. 595 note. 

Electric light or power company as a ma^fiufacturer : see notes, 7 Ann. Cas. 
726; Ann. Cas. 1913C 718. 

Electric power house as nuisance : see 8 Ann. Cas. 667 note. 

Right of individual to engage in business of gathering aaid selling elec- 
tricity: see Amn. Cas. 1914C 938 note. 

Poles a/nd wires as personalty or realty: see 9 Ann Cas. 1192 note. 

Oa^ or electric plant or accessories as fixtures: see AInn. Cas. 1917iB 183 
note. 

Liability of gas company for injuries coAAsed by escape of gas from pipes: 
see Ann. Cas. 1916E 277 note. 
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Storage of gas as nmsa/nce: see Ann. Cas. 1916C 820 note. 

Liability of gas company for negligence in escape or explosion of gas: see 
L. R. A. 1915E 1022 note. 

Right to file certificate for both gas and electric light manufacturing. — It 
has been held that the legislature in enacting the present section intended 
to authorize the creation of corporations empowered to exercise one or more 
of the polvers and for one or more of the purposes or objects therein speci- 
fied; that the certificate to be filed may now include all the purposes or powers 
specified in this section, and thus both the powers of a gas company and an 
electric light company, as they existed and might be exercised before the 
revision of the statute, may now be combined in one corporation, and expressed 
in one certificate. People v. Rice, (1893) 138 N. Y. 151, 33 N. E. 846. 

Incorporation of natural gas company. — It was held in Wilson v. Tennent, 
(1900) 61 App. Div. 100, 70 N. Y. S. 2, affirming 32 Misc. 273, 65 N. Y. S. 
852, affirmed (1904) 179 N, Y. 546, 71 N. E. 1142, that a corporation organ- 
ized to bore, drill, dig or mine for natural gas, and to convey and distribute 
the same in pipes to the consmners was properly incorporated under the 
Business Corporations Law, and could not legally have been incorporated 
under the Transportation Corporations Law. 

Statement as to places where business is to be carried on. — The provision 
of the present section that the certificate of incorporation shall state the 
names of the towns, villages, cities and counties in which the operations of 
the corporation are to be carried, on. is not violated by the statement in a 
certificate that the proi)osed corporation i<s to carry on its operations in all 
the coimties, cities, towns and villages in the state, naming them, since the 
statute places no restriction upon tho number of places in which the business 
may be carried on. Op. Atty,-Gen. ( 1907 ) 256. 

Statute as affecting power of villages to grant franchises. — It was held in 
Wakefield v. Theresa, (1908) 125 App. Div. 38, 109 N. Y. S. 414, that the 
power of the trustees of an incorporated village to grant a franchise to an 
electric lighting corporation, imder section 240 of the Village Law, was not 
taken away by the Transportation Corporations Law. 

Cited. — This section wa» cited in Palmer v. Larchmont Electric Co., 
(1899) 158 N. Y. 231, 52 N. E. 1092, 43 L. R. A. 672, reversing 6 App. Div. 
12, 39 N. Y. S. 522, in connection with the question of the right of the owner 
of the fee to compensation for the use t>f a highway for electric lighting. See 
infy-a, § 61 note. 

The section was cited in People v. Wemple, ( 1892 ) 129 N. Y. 54^, 29 N. E. 
808, 14 L. R. A. 708, in connection with the question of the exemption of 
electric light manufacturing companies from taxation. And in People v. 
Feitner, ( 1901 ) 58 App. Div. 5©5, 69 N. Y. S. 27, in connection with the sub- 
ject of assessment of capital stock of a gas and electric company. 

It was cited in Metropolitan Trust Co. v. Dolgeville Electric Light, etc., 
Co., (1901) 35 Misc. 467, 71 N. Y. S. 1055, in connection with the question 
as to the power of an electric light and power company to execute a trust 
mortgage covering after-acquired property. 

§ 6i. Powers. Every such corporation shall have the following 
additional powers: 

1. If incorporated for the purpose of supplying gas for light, 
to manufacture gas, and to acquire by purchase or otherwise 
natural gas and to sell and furnish such quantities of gas as may 
be required in each city, town and village named in its certificate 
of incorporation, for lighting the streets, and public or private 
buildings or for other purposes; and to lay conductors for con- 
ducting gas through the streets, lanes, alleys, squares and high- 
ways, in each such city, village and town, with the consent of the 
municipal authorities thereof, and under such reasonable regula- 
tions as they may prescribe ; and such municipal authorities shall 
have power to exempt any such corporation from taxation on its 
personal property for a period not exceeding three years from 
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the organization of the corporation. Any corporation authorized! 
under any general or special law of this state to manufacture and 
supply gas shall have the like powers and privileges. 

2. If incorporated for the purpose of using electricity for light, 
heat or power, to carry on the business of lighting by electricity 
or using it for heat or power in cities, towns and villages within 
this state, and the streets, avenues, public parks and places thereof, 
and public and private buildings therein ; and for the purposes of 
such business to generate and supply electricity; and to make, 
sell or lease all machines, instruments, apparatus and other equip- 
ments therefor, and to lay, erect and construct suitable wires or 
other conductors, with the necessary poles, pipes or other fixtures 
in, on, over and under the streets, avenues, public parks and 
places of such cities, towns or villages, for conducting and dis^ 
tributing electricity, with the consent of the municipal authorities 
thereof, and in such manner and under such reasonable regula- 
tions, as they may prescribe. 

Any electric light company in any town or village in this stale 
having a contract with any town or incorporated village for the 
lighting of streets, parks, squares or public buildings in any town 
or village, shall have the right and is hereby vested with the power 
and authority to acquire such real estate as may be necessary for 
the purposes of its incorporation, or acquire the right of way 
through any property in the same manner as is now vested by 
law in water-works companies. Such real estate or right of way 
shall be acquired in the manner and form prescribed by the gen- 
eral con(^emnation law of this state. 

3. Subject to the permission and approval of the proper pub- 
lic service commission, any two or more corporations organized 
under this article or under any general or special law of the 
state for the purpose of carrying on any business which a corpo- 
ration organized under this article might carry on, may con- 
solidate such corporations into a single corporation ''^[byj, and 
any such corporation may with the like permission and approval 
be merged with any other such corporation, upon complying with 
the provisions of the business corporations law relating to the 
consolidation of business corporations *[.], and the stock corpora- 
tion law relating to the merger of stock corporations. 

4. Any corporation organized under this article or under any 
general or special law of this state for the purpose of using elec- 
tricity for light, heat or power in cities, other than of the first 
class, towns or villages within this state, may have and acquire 
the following additional powers, to wit: the power of supplying 
steam to consumers from a central station or stations through pipes 
laid in the public streets of the cities, towns and villages within 

* So in original. The heavy brackets and the enclosures therein are marks 
used by the consolidators of the law to indicate matter excluded in the con- 
fiolidation. They were erroneously carried into the engrossed law. 
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this state, and for that purpose to lay, construct and maintain 
suitable pipes and conduits or other fixtures in, on and under the 
streets, avenues, public parks and places of such cities, towns or 
villages, with the consent of the municipal authorities thereof, 
and under such reasonable regulations as they may prescribe. 
For the purpose of acquiring the powers above specified any such 
corporation may make, sign, acknowledge and file in the same man- 
ner as an original or amended certificate of incorporation, a certifi- 
cate stating that such corporation desires and intends to exercise 
the powers hereinabove specified. Upon the making, signing, 
acknowledging and filing such certificate, such corporation shall 
have and acquire for the purposes specified in such certificate all 
the rights, privileges and powers, and be subject to all the restric- 
tions of district steam corporations, specified in sections twelve, 
thirteen and fourteen of the business corporations law. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 666, § 61, as amended by L. 1899, ch. 665, § 1 ; L. 1900, ch. 676, § 2; 
L. 1902, ch. 696, § 1. The second paragraph of suibdi vision 2 wad derived 
from L. 1896, ch. 446, § 1. 

Establishment of lighting districts in toivns: see Town Law, § 260. 

Provisions of ViUage Law relating to fu/mishing of light : see VnxAiGi} • 
Law, § 240 et seq. 

Contracts tdth corporations for supply of gas in cities of first class: see 
Genebal dry Law, § 130 et seq. 

Operation of railroads hy electric light and power corporations: see Rail- 
road Law, S 33. 

Plugging dba/ndoned gas weUs : see General Business Law, § 308 et seq. 

Duty to change location of electric Ught poles in highway: see L. R. A. 
1917D 663 note. 

Liability for damage to service mains by excavating in street : see L. R. A. 
1917E 1094 note. 

Use of force in aid of right to set electric light poles on land: eee Ann. Caa. 
1913E 476 note. 

Power to a4!quire by condemnation the right to cut or rem^ove trees near 
right of way: see Ann. Cas. 1914C 2!71 note. 

Electric light use as public use for which property may be taken by eminent 
domain: see notes, 6 Ann. Cas. 531; 7 Ann. Cas. 750; 14 Ann. Cas. 904; 21 
Ann. Ca«. 364; Ann. Cas. 1912D 1004. 

Constitutionality. — Furnishing light to a municipality is a public service, 
and the provision of the present section authorizing electric light companies 
to ajDquire lands by condemnation is constitutional. Matter of East Canada 
Creek Electric Light, etc., Co., (1905) 49 Misc. 665, 99 N. Y. S. 109. 

Application of provision for condemnation of land. — The provision in the 
present section relating to the condemnation of lands is applicable only to 
towns and villages, and not to cities. Oneonta Light, etc., Co. v. Schwarzen- 
bach, (1914) 164 App. Div, 648, 150 K Y. S. 76. 

Power to condemn easement. — In Southern Dutchess Gas, etc., Co. v. 
Murphey, (1914) 161 App. Div. 957, 146 N. Y. S. 1113, it was held in a 
memorandimi decision that the powers conferred on electric light companies 
by the present section, also under the franchise to use the streets of Fishkill, 
did not take from the plaintiff the power also to condemn an easement over 
the property of the defendants. 

Lightmg company as subject to rules governing common carriers. — An elec- 
tric lighting company which uses the public streets and highways is a public 
service corporation and is subject generally to the rules which govern common 
carriers. Armour Packing Co v. Edison Electric Illuminating Co., (1906) 
116 App. Div. 61, 100 N. Y. S. 605. 

Meaning of " municipal authorities."— The municipal authorities whose con- 
sent must be obtained are not the fidministrative officers in charge of the 
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highways but are the legislative bodies empowered to grant franchises for the 
use of the public streets. Famsworth Vw Boro Oil, etc., Co., (1915) 216 N. Y. 
40, 109 !N. E. 8^0, affirming 155 App. Div. 79, 134 N. Y. S. 348, 139 N. Y. S. 
736 J People v. Coler, (1907) 190 N. Y. 268, 83 N. E. 18, reversing 121 App. 
Div. 898, 105 N. Y. S. 1137, which affirmed 54 Misc. 21, 103 N. Y. 8. 590; 
People V. Consolidated Tel., etc., Co., (1907) 187 K Y. 58, 79 N. E. 892, 
affirming 110 App. Div. 171, 96 N. Y. S. 609; Ghee v. Northern Union Gas 
Co., ( 1899) 158 N. Y. 510, 53 N. E. 692, reversing 34 App. Div. 5-51, 66 N. Y. 
S. 450; Niagara, etc., Co. v. Public Service Commission, Second Dist., (1^16) 
171 App. Div. 361, 156 N. Y. S. 879; Richards v. Citizens' Water Supply Co., 
(1910) 140 App. Div. 206, 12'5N. Y. S. 116. See also New York v. New York 
Mut. Gas Light Co., (1909) 135 App. Div. 260, 120 N. Y. S. 776'; Matter of 
Long Acre Electric Light, etc., Co., (1907) 117 App. Div. 80, 102 N. Y. S. 
2(42, affirmed (1907) 188 N. Y. 3.61. 

Right of abutting owner to compensation. — The abutting owner of the fee 
in a highway in a town is not entitled to compensation for the groimd in 
the highway in front of his premises occupied by the poles of an electric light 
company on which are suspended the wires and lamps for lighting the high- 
way. Palmer v. Larchmont Electric Co., (1899) 158 N. Y. 231, 62 N. E. 
1092, 43 L. R. A. 672, reversing 6 App. Div. 12, 39 N. Y. S. 522. 

It has been held, however, that a gas light company cannot lay its pipes 
in a country highway without compensation to the owner of the abutting 
land, where the pipes are not used for the lighting of the highway through 
which the company seek® to lay them. Bloomfield, etc., Natural Gaslight (>>. 
v. Calkins, (1875) 62 N. Y. 386, affirming 1 Thomp. & C. 549. 

A similar ruling was made in Post v. S\iffolk Light, etc., Co., (1912) 77 
Misc. 369, 136 N. Y. S. 401, wherein it was held that the act of an electric 
light company in erecting its poles and wires on a highway for the sole pur- 
pose of conveying electric current to a distant point was an invasion of the 
rights of abutting owners having the title to the fee of the highway subject 
to the public use, unless the company had acquired the right so to do either 
by grant from the owners' or by condemnation. 

Extent of franchise to use streets. — Where the right to use the streets of 
a municipality has been once granted in general terms to a corporation 
engaged in supplying gas for public and private use, the grant necessarily 
contemplates that new streets will be opened and old ones extended from time 
to time. The grant should not, therefore, be restricted in its operation to 
existing streets, but should be construed as extending to those subsequently 
enlarged, changed or opened. People v. Deehan, (1897) 153 N. Y. 528, 47 
N. E. 787, reversing 11 App. Div. 175, 42 N. Y. S. 1071. 

Estoppel to deny power of town board to make contract. — Where a gas 
company has acted upon and enjoyed the benefits under its contract made 
with a town board, it is estopped from questioning the authority of the board 
to make the contract. Famsworth v. Boro Oil, etc., Co., (1915) 216 N. Y. 
40, 109 N. E. 860, affirming 155 App. Div. 79, 134 N. Y. S. 348, 139 N. Y. S. 
736. 

Right of gas company to lay mains to supply gas to adjoining municipali- 
ties. — It has been held that as the present and the preceding section empower 
gas companies tg run their mains through cities, villages, and towns named 
in their charters, a village having granted a gas company the right to lay 
mains in the public str^s cannot prevent it from laying other mains to 
supply adjoining municipalities named in its charter. Northern Westchester 
Lighting Co. v. Ossining, (1913) 154 App. Div. 789, 139 N. Y. S. 373, affirmed 
(1915) 214 N. Y. 6i35mem. 

Right of riparian owner to restrain erection of electric light poles. — It has 
been held that where a town having title to lands below the high-water mark 
ha« granted to an electric light company the right to erect and maintain 
poles on the shore between high and low water marks, the adjoining owner 
.of uplands cannot compel the removal of the poles without showing some 
substantial interference with his easements as a riparian owner. Oelsner v. 
Nassau Light, etc., Co., (1909) 134 App. Div. 281, 118 N. Y. S. 960. 

New York Mutual Gas Light Company franchise. — It was held in New 
York V. New York Mut. Gas Light Co., (1909) 135 App. Div. 260, 120 N. Y. 
S. 776, that by the act of the legislature (L. 1866, ch. 651) which created the 
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defendant corporation the etate granted a perpetual and complete franchise 
which required no secondary franchise from the city to make it effectiva 
This ruling was approved in New York v. New York Mut. Gas Light Co., 
(1912) 207 N. Y. 647, 100 N. E. 427, affirming 140 App. Div. 911, 125 N. Y. S. 
1115. In this connection see People v. Gilroy, ( 1893) 67 Hun 323, 28 N. Y. S. 
271, affirmed (1893) 139 N. Y. 623, 35 N. E. 205, 64 N. Y. St. Rep. 932. 

Cited. — The present section was cited in Op. Atty.-Gen. (1906) 424, in 
connection with the construction of section 62 (former section 65). See infra, 
§ 62 note. It was cited in Op. Atty.-Gren. ( 1907 ) 256', in connection with the 
question of statement in certificate of places where business is to be carried 
on. • iSee supra, § 60 note. It was cited in Rochester Telephone C!o. "v. Ross, 
(1908) 125 App. Div. 76, 109 N. Y. S. 381, affirmed (1909) 195 N. Y. 430, in 
connection with the question of telephone company rights on city streets. See 
infra, § 102 note. It was cited in Parfitt v. Furguson, (1899) 159 N. Y. Ill, 
53 N. E. 707, affirming 3 App. Div. 176, 38 N. Y. S. 466, in connection with the 
question as to the validity of a municipal gas lighting contract. It was cited 
in People v. Willcox, (1912) 207 N. Y. 86, 100 N. E. 705, 45 L. R. A. (N. S.) 
629, reversing 151 App. Div. 832, 136 N. Y. S. 1031, in connection with the 
question of the issue of stocks and bonds by an electric light and power com- 
pany unde? section 69 of the Public S-ervice Commissions Law. It was cited in 
Irvine v. New York Edison Co., (1913) 207 N. Y. 425, 101 N. E. 358, Ann. Cas. 
19140 441, affirming 143 App. Div. 344, 128 N. Y. S. 297, in connection with 
the question of the rights of a creditor of a corporation merged with another 
corporation under section 15 of the Stock Corporations Law. The statute 
embodying the present section was cited in Bolian v. Port Jervis Gas-Light 
Co., (1890) 122 N. Y. 18, 25 N. E. 246, 9 L. R. A. 711, affirming 4<5 Hun 257, 
10 N. Y. ;St. Rep. 374, in connection with the question of the liability of a gas 
company creating a nuisance. The statute embodying the provision of the 
present section relative to condemnation of real estate was cited in Waterford 
Electric Light, etc., Co. v.«Reed, (1905) 103 App. Div. 103, 92 N.Y. S. 960, in 
connection with the question as to the power of the court to send a report of 
commissioners in condemnation proceedings back to them for further report. 
Subdivision 1 of the present section was cited in Barhite v. Home Telephone 
Co., (1900) 50 App. Div. 25, 63 N. Y. S. 659, in connection with the subject 
of the grant of a municipal franchise to a telephone company. See infra, 
§ 102. Subdivision 3 of the present section was cited in Matter of Atty.-€ren., 
(1908) 124 App. Div. 401, 108 N. Y. S. 823, affirming 56 Misc. 49, 106 N. Y. 
6. 407, in connection with the construction of sections 14 and 52 (former 
sections 7 and 40) of the Stock Corporations Law. The same subdivision 
was cited in Langan v. Francklyn, (1892) 29 Abb. N. Cas. 102, 20 N. Y. S. 
404, in connection with the question of the amount of capital atock of a eon- 
Bolidated company. See Business Corporations Law, § 7 note. It was also 
cited in Op. Atty.-Gen. (1911) 140, in connection with the subject of consoli- 
dation as dependent upon similarity of powers. See Business Ooeporations 
Law, § 7 note. 

§ 62. Gas and electric light must be supplied on application. 
Upon the application, in writing, of the owner or occupant of any 
building or premises within one hundred feet of any main laid 
down by any gas light corporation, or the wires of any electric 
light corporation, and payment by him of all money due from him 
to the corporation, the corporation shall supply gas or electric light 
as may be required for lighting such building or premises, not- 
withstanding there be rent or compensation in arrears for gas or 
electric light supplied, or for meter, wire, pipe or fittings, fur- 
nished to a former occupant thereof, unless such owner or occupant 
shall have undertaken or agreed with the former occupant to pay 
or to exonerate him from the payment of such arrears, and shall 
refuse or n^lect to pay the same; and if for the space of ten days 
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after such application, and the deposit of a reasonable sum as pro- 
vided in the next section, if required, the corporation shall refuse 
or neglect to supply^gas or electric light as required, such corpora- 
tion shall forfeit and pay to the applicant the sum of ten dollars, 
and the further sum of five dollars for every day thereafter dur- 
ing which such refusal or neglect shall continue; provided that 
no such corporation shall be required to lay service pipes or wires 
for the purpose of supplying gas or electric light to any applicant 
where the ground in which such pipe or wire is required to be laid 
shall be frozen, or shall otherwise present serious obstacles to lay- 
ing the same ; nor unless the applicant, if required, shall deposit in 
advance with the corporation a sum of money sufficient to pay the 
cost of his portion of the pipe or wire required to be laid, and the 
expense of laying such portion. 

This section was derived from Transportation Oorporatione Law, L. 1890, 
ch. 566, § 65. 

Duty to fti/mtsh service without discrimination: see Ann. Cas. 1914B 26 
note. 

Validity of statute or ordinance requiring compcmy to fwmish fixtures free 
of charge to conswner: see Ann. Cas. 1913A 62 note. 

Validity of statute or ordinance making owner of premises liable for light 
furnished to tenant or former owner: see notes, 7 Ann. Oae. 1017; 11 Aim. 
Cas. 241. 

Btate or municipal regulation of gas rates: see Ann. Cas. 1917B 1026 note. 

Right to make minimum charge: see Ann. Cas. 1914D 456. 

Municipal regulation of rates: see Ann. Cas. 1915D 473 note. 

Right of electric supply company, in absence of contract, to discontinue 
service generally: see 46 L. R. A. (N. S.) 1119 note. 

Liability of electric power or light company for cutting off, or failure of, 
electric current: see L. R. A. 1916D 451 note. 

Right to discriminate betuyeen consumers cw to rates: see L. R. A. 1915D 
1086 note. 

Power of municipality, apart from, contract, to regulate rates to be charged 
by light company: see 43 li. R. A. (N. S.) 994 note. 

Effect of contract with patron to preclude regulation of rates: see L. R. A. 
1915C 282 note. 

Right to reduce rates fixed by franchise or charter : see L. R. A. 1915C 261 
note. 

Power of m/unicipality, apart from contract, to regulate rates to be charged 
by gas company: see 43 L. R. A. (N. S.) 994 note. 

Incorporation of territory into municipality a« affecting existing contract as 
to ga^ rates in that territory: see L. R. A. iS'lOA 1071 note. 

I. Generally, 30 
II. Penalty and action, 38 

I. Gbneraxly 

Construction of section. — The present section is penal and must be strictly 
construed. Reiser v. Edison Electric Illuminating Co., (1912) 76 Misc. 663, 
137 N. Y. S. 145; Andrews v. North River Electric Light, etc., Co., (1898) 
24 Misc. 671, 63 N. Y. S. 810, affirming 23 Misc. 612, 51 N. Y. S. 872; Moore 
V. Chanrolain Electric Co., (1903) 88 App. Div. 289, 85 N. Y. S. 37; Bennett 
V. Bastchester Gaslight Co., ( 1899) 40 App. Div. 169, 57 N. Y. S. 847. 

Cutting off supply. — The penalty prescribed by the present section applies 
not only to a refusal to begin a supply of gas, but likewise applies where the 
existing supply of a consiuner is cut off unlawfully. Levine v. Brooklyn 
Union Gas Co., (1911) 146 App. Div. 464, 131 N. Y. S. 256; Hoch v. Brook- 
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lyn Borough Gas Co., (1907)- 117 App. Div. 882, 103 N. Y. S, 370; Meiera v. 
Metropolitan Gas Light Co., (1882) 11 Daly 119. 

Natural gas company. — The penalty imposed by the present section is not 
recoverable against a natural gas company operating in a village, for its 
refusal to furnish natural gas to a consumer at the price for which it had 
agreed to furnish it to the public as a condition of obtaining from th« village 
a franchise to lay its mains and pipes. Wilson v. Tennent, ( 1909) 61 App. 
Div. 100, 70 N. Y. S. 2, affirming 32 Misc. 273, 65 N. Y. S. 852, affirmed 
(1904) 179 N. Y. 546, 71 N. E. 1142. 

Expense of connections. — It was ruled in Op. Atty.-Gen. ( 1906) 424, that 
the present section requires a gas company to which an application is duly 
made, to connect and lay service pipes from its mains to the street line at 
its own expense, the a/pplicant paying the expense of furnishing and laying 
pipe from the street line to the building to be supplied with the gas or electric 
current. See in this connection Moore v. Champlain Electric Co., (1903) 88 
App. Div. 289, 85 N. Y. S. 37. 

Application of zoo-foot clause. — The statute applies to the whole of a build* 
ing any part of which is within 100 feet of the gas main or supply wire. 
Jones V. Rochester Gas, etc., €o., (1896) 7 App. Div. 465, 39 J^. Y. S. 1105. 

Meaning of loo-f oot clause. — The right of an applicant to demand a supply 
of gas or light is based upon the fact that the mains or supply wires 
are already located within 100 feet of his premises. The purpose of the 
statute is not to compel a ^as or electric light company properly to extend 
its mains or wires for furnishing light throughout the municipality and to 
perform its full duty under its charter. Moore v. Champrain Electric Co., 
(1903) 86 App. Div. 289, 85 N. Y. S. 37, holding that the word "wires" as 
used in the present section is intended to designate the wires through which 
is distributed the electricity with which buildings are to be" lighted; it does 
not include the high current wire used for the purpose of lighting the streets, 
but which cannot be used for the purpose of furnishing electricity for the 
lighting of houses or other domestic purposes. 

Waiver of distance requirement. — If a lighting company voluntarily under- 
takes to and does furnish gas to the owner or occupant of any building, it 
cannot cut off or discontinue the supply because the premises may be more 
than 100 feet from the gas main. In such a case the fighting company must 
be assumed to have waived the 100-foot provision of the statute, and cannot 
thereafter justify a discontinuance of the service by the fact that the building 
is more than 100 feet from a gas main. Hollander v. Westchester Lighting 
Co., (1913) 79 Misc. 646, 140 N. Y. S. 544. 

Power to order extensions in excess of loo feet. — It was ruled by the attor- 
ney-general in 4 St. Dept. Kept. (1915) 26, that while a gas company could 
not be compelled, under the 100-foot clause of the present section, to make 
extensions in excess of 100 feet, the public service commission had the power 
to order such extensions imder sections 62 and 72 of the Public Service Com- 
mis^ons Law. 

Duty to furnish as an unqualified one. — The duty of gas or electric power 
companies to furnish gas or electricity to consumers is not an unqualified one, 
and such companies may make reasonable rules and regulations as to the 
sufficiency and safety of the equipment of the person applying for gas or 
electricity. Tismer v. New York Edison Co., (1915) 170 Afpp. Div. 347, 15(1 
N. Y. S. 28, holding that an electric lighting company was justified in requir- 
ing an applicant for electric power to show the sufficiency and safety of the 
electric equipment in his building by obtaining a certificate to that effect 
from the board of fire underwriters, and might refuse to supply electric cur- 
rent until such certificate was obtained, without becoming subject to the statu- 
tory penalty. See in this connection Schmeer v. Gas Light Co., (1895) 147 
N. Y. 529, 42 N. E. 202, 30 L. R. A. 653, reversing 73 Hun 016, 26 N. Y. S. 
1128. 

Duty of gas company to change meters. — Where a gas company at the 
request of the owner of a building has installed a particular type of gas 
meter, it has performed its duty under the present section, and is not 
required at the request of a tenant to replace the meter with one of another 
type, without the payment of the reasonable costs of the change. Public 
Service Commission, First Dist. v. Northern Uiuon Gas Co., (1915) IdS App. 
Div. 731, 154 N. Y. S. 640. 

6 
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Validity of exclusive contract by lighting company. — It has been h^d that 
a restrictive clause in the contract with consumers made by an electric light 
company that no other electric service should be introduced or permitted in 
connection with the equipment without the previous written consent of the 
company, is contrary to public policy and invalid. People v. Public Service 
Commission, First Dist, (1914) 163 App. Div. 705, 148 N. Y. S. 583. 

Obligation as to furnishing electricity for power and refrigerating purposes. 
— ^Although the present section refers only to the furnishing of electricity for 
lighting purposes, an electric light company which undertakes to furnish 
electricity for power and refrigerating purposes is bound to furnish the latter 
eervice impartially to every member of the community; it cannot arbitrarily 
pick and choose whom it will serve and whom it will not. People v. Public 
Service Commission, First Dist., (1&14) 163 App. Div. 705, 148 N. Y. S. 583. 

Validity of requirement of minimum monthly payment. — It has been held 
that a requirement by an electric illuminating company that its customers 
I>ay a certain rate based upon meter measurement of actual consumption 
with a proviso that there should be a fixed minimum payment of one dollar 
and fifty cents per month, is not imreasonable or violative of the duties of the 
corporation in the matter of furnishing light. Crould v. Eidison Electric Illum- 
inating Co., ( 1899) 29 Misc. 241, 60 N. Y. S. 559. 

Cited.— This section (former section 65) was cited in Op. Atty.-Cren. (1906) 
411, in connection with the question as to the powers and duties of the former 
state commission of gas and electricity. It was cited in Richman v. Consoli- 
dated Gae Co., ( 1906) 114 App. Div. 216, 100 N. Y. S. 81, affirmed ( 1906) 18B 
N. Y» 209, 78 N. E. 871, in connection with the discussion of the constitution- 
ality of statute regulating the price of gas. 

II. Penalty and Action- 

Generally. — One whose application for gas has been denied is not limited 
to a single penalty; the statute contemplates a succession of penalties, to wit, 
ten dollars for the first refusal and the further sum of five dollars for every . 
day thereafter during which such refusal or neglect shall continue. Jones- v. 
Rochester Gas, etc., Co., (1896) 7 App. Div. 474, 39 N. Y. S. 1110, affirmed 
(1899) 158 N. Y. 678, 52 N. E. 1124. The cause of action for a failure to 
supply gas is, however, entire, and but one action can be maintained to recover 
the statutory penalties; a subsequent action to recover penalties alleged to 
have accured during a continuance of the default, in the absence of a new 
application and a new default, is not maintainable. Jones v. Rochester Gas, 
etc., Co., (1901) 168 N". Y. 65, 60 N. E. 1044, reversing judgment 45 App. Div. 
629, 64 N. Y. S. 1138. See also Reiser v. Edison Electric Illuminating Co., 
(1912) 76 Misc. 563, 137 N. Y. S. 145. 

Burden of proof. — Where a lighting corporation seeks to cut off an existing 
supply of a consumer the burden is on the corporation to justify its act. 
Levine v. Brooklyn Union Gas Co., (1911) 146 App. Div. 464, 131 N. Y. S. 
255; Hollander V. Westchester Lighting Co., (1913) 79 Misc. 646, 140 N. Y. S. 
544; Schmitt v. Edison Electric Iluminating Co., (1908) 58 Misc. 19, 110 
N. Y. S. 44, affirmed 125 App. Div. 909, 109 N. Y. S. 1148. 

Necessity of pleading distance from main. — ^The statute gives two causes 
of action — one for the refusal of a lighting company to supply gas within ten 
days after a written application therefor; and, second, for unlawfully cutting 
off and discontinuing an existing supply. In the former the complaint must 
show that the premises for which the supply is sought are within 100 feet of 
a gas main, but such an allegation is not necessary in an action to recover a 
penalty for unlawfully discontinuing an existing supply. In such a case the 
presumption is, from the fact that l£e lighting company furnished the supply, 
that the plaintiff's building is within the 100-foot limit; if it is not, and that 
fact warrants a termination of the service and a discontinuance of the supply, 
it is a matter of defense, and must be pleaded as such by the defendant. Hol- 
lander V. Westchester Lighting Co., (1913) 79 Misc. 646, 140 N. Y. S. 544. 

Necessity of application. — ^A penalty for cutting off gas or electric current 
cannot be recovered without proof of an application in writing to the lighting 
company to furnish the gas or electric current. Shelley v. Westchester Light- 
ing Co., (1907) 119 App. Div. 61, 103 N. Y. S. 951; Reiser v. Edison Electric 
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Uluminating Co., (1912) 76 Misc. 563, 137 N. Y. S. 145. See also SJkeUey 
\, Westchester Lifting Cb., (1907) 55 Misc. 105, 105 N. Y. S. 183, inter- 
locutory judgment reversed 128 App. Div. 890, 112 N. Y. S. 1146. And a 
gas company by commencing to supply gas without the written application 
does not thereby waive the requirement so as to become liable for the penalty 
upon discontinuing the service. Shelley y. Westchester Lightii^^ Co., ( 1907 ) 
119 App. Div. 61, 103 N. Y. S. 951. 

Sufficiency of application. — Informalities in the appHcaticm wiU be disre> . 
garded where gas is furnished in pursuance of the application. Shelley y. 
Westchester Lighting Co., ( 1910) 139 App. Diy. 690, 1^1 N. Y. S. 484, affirmed 
(1912) 204 N. Y. 641 mem. Xo form of application is prescribed by the stat- 
ute, and, therefore, one which fairly and plainly states the service required 
without ambiguity and with reasonable certainty will be deemed sufficient. 
Bennett v. Eastchester Gaslight Co., (1900) 64 App. Div. 74, 66 :N. Y. S. 292. 
See to the same effect Jones v. Rochester Gas, etc., Co., (1896) 7 App. Div. 
465, 39 N. Y. S. 1105; Moffat v. New York Edison Co., (1909) 116 N. Y. S. 
683. The written application should, however, specify the nature and extent 
of the applicant's demand, so as to apprise the company of exactly what it is 
expected to do. Andrews v. North River Electric Light, etc., CJo., (1898) 24 
Misc. 671, 53 N. Y. S. 810, affirming 23 Misc. 512, 51 K. Y. S. 872. 

Demand by county board where member is officer of lighting company. — 
It was held in Schenectady Illuminating Oo. v. Schenectady County, (1915) 
88 Misc. 634, 151 X. Y. S. 425, that where an electric lighting company in 
compliance with a demand under the present section, made on behalf of a 
board of supervisors, furnished electric current to the county at regular 
rates, the fact that a member of the board of supervisors was also a director 
of the corporation and its secretary and treasurer, without compensation in 
either capacity, and it did not apfpear that he had knowledge that the 
corporation was furnishing electric current to the county, nor that he par- 
ticipated in the audit of the bill therefor, or even knew of it, he could not 
be charged with a violation of section 1868 of the Penal Law and the coun^ 
was liable for the value of the current used. 

§ 63. Deposit of money may be required. Every gas light and 
electric light corporation may require every person to whom such 
corporation shall supply gas or electric light for lighting any 
building, room or premises to deposit with such corporation a 
reasonable sum of money according to the number and size of 
lights used or required, or proposed to be used, for two calendar 
months, by such person, and the quantity of gas and electric light 
necessary to supply the same, as security for the payment of the 
gas and electric light rent or compensation for gas consumed, or 
rent of pipe or wire and fixtures, to become dufe to the corporation, 
but every corporation shall allow and pay to every such depositor 
legal interest on the sum deposited for the time his deposit shall 
remain with the corporation. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, § 66. 

Interest and usurp generally: see General Business Law, § 370 et seq. 

Increase of deposit. — A demand for a reasonable increase of the deposit 
may be made by a gas company of a consumer where his increasing use of gas 
justifies it, and in default of such increase the gas company may cut oflf the 
supply. Sling v. Central Union Gas Co., (1913) 144 N. Y. S. 740; Ford v. 
Brooklyn Gas-Light Co., (1875) 3 Hun 621. 

Section as affected by L. 1906, ch. 125. — It was held in PoUitz v. Consoli- 
dated Gas Co., (1907) 118 App. Div. 92, 102 N. Y. S. 1017, that there was 
nothing in chapter 125 of the Laws of 1906 fixing the price of gas in New 
York city whic£ in any way repealed^ modified or affected the preiBent section 
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or section 65, infra, and hence a consumer who refused to make a deposit on 
demand was not entitled to an injunction restraining the gas company from 
shutting off his supply of gaa. 

Regulations with regard to deposits. — It was ruled by the attorney-general 
in 4 St. Dept. Rep. (1915) 1, upon a hearing on motion of the public service 
commission as to the practices of gas corporations respecting consumers' 
deposits, that the records of the companies should be kept in such a way as to 
enable the oflScers to give information regarding the deposits without delay, 
and that the commission should by order prescribe uniform regulations 
respecting the deposits; that provision should be made for the payment or 
crediting of interest at reasonable intervals, and that each company should 
make diligent efforts to locate all depositors whose accounts had been closed 
and whose deposits had not been withdrawn, in order that there might be 
refunded to them the balance of their deposits and the accrued interest 
thereon. 

Cited. — ^This section was cited in Richman v. Consolidated Gas Co., (1906) 
114 App. Div. 216, 100 N. Y. S. 81, affirmed (1906) 186 N. Y. 209, 78 N. E. 
871, in connection with the discussion of the constitutionality of statute regu- 
lating the price of gas. It was cited in Bennett v. Eastchester Gaslight &., 
(1900) 54 App. Div. 74, 66 N. Y. S. 292, in connection with the discussion 
of the question as to the sufficiency of an application for gas. See supra, § 62 
note. It was cited in Andrews v. North River Electric Light, etc., Co., (1898) 
24 Misc. 671, 63 N. Y. S. 810, affirming 23 Misc. 512, 51 N. Y. a 872, in con- 
nection with the question as to the sufficiency of an application for electric 
light and power. See supra, § 62 note. 

§ 64. Buildings may be entered for the examination of meters, 
pipes, fittings, wires and works. Any oflScer or other agent of 
any gas light or electric light corporation, for that purpose duly 
appointed and authorized by the corporation, may, at all reason- 
able times, upon exhibiting a written authority, signed by the 
president and secretary of the corporation, enter any dwelling, 
store, building, room or place lighted with gas or electric light 
supplied by such corporation, for the purpose of inspecting and 
examining the meters, pipes, fittings, wires and works for sup- 
plying or regulating the supply of gas or electric light and of 
ascertaining the quantity of gas or electric light consumed or 
.supplied, and if any person shall, at any time, directly or 
indirectly, prevent or hinder any such officer or agent from so 
entering any such premises, or from making such inspection or 
examination at any reasonable time, he shall, for every such 
offense, forfeit to the corporation twenty-five dollars. 

This section was derived 'from Transportation CJorporations Law of 1890, 
ch. 566, § 67. 

Interference with gas or electric meters : see Penal Law, § 1431. 

Injury to pipe or main for conducting ga^ or any works erected for sup* 
plying buildings with gas: see Pe^^al Law, § 1423, subd. 7. 

Section as applsring to entry for failure to pay rent. — ^The present section 
has no application to an entry to disconnect the meter for failure to pay rent. 
Dobbs V. Northern Union Gas Co., (1912) 132 N. Y. S. 792. See infra, § 65 
note. 

Peaceable entry without authority. — ^While it constitutes a trespass for the 
employees of a lighting company to enter premises for the purpose of chaag- 
ing meters without the permission of the tenant or the written authority pre- 
scribed by the present section, if they do not break in the trespass is tech- 
nical only, and only nominal damages should be awarded therefor. Fortescue 
V. Kings County Lighting Co., (1908) 128 App. Div. 826, 112 N, Y. S. 1010. 
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Cited. — ^The statute embodying the present section was cited in Schmeer v. 
Gas Light Co., (1892) 65 Hun 378, 20 N. Y. S. 168, in connecti<Mi with the 
question of the liability of a gas company for escaping gas. 



§ 65. Refusal or neglect to pay rent. If any person supplied 
with gas or electric light by any such corporation shall neglect 
or refuse to pay the rent or remuneration due for the same or for 
the wires, pipes or fittings let by the corporation, for supplying or 
using such gas or electric light or for ascertaining the quantity 
consumed or used as required by his contract with the corporation, 
or shall refuse or neglect, after being required so to do, to make 
the deposit required, such corporation may prevent the gas or 
electric light from entering the premises of such person ; and their 
officers, agents, or workmen may enter into or upon any such 
premises between the hours of eight o'clock in the forenoon and 
six o'clock in the afternoon, and separate and carry away any 
meter, pipe, fittings, wires or other property of the corporation, 
and may disconnect any meter, pipe, fittings, wires or other works 
whether the property of the corporation or not, from the mains, 
pipes or wires of the corporation. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 68. 

Interference with gas or electric meters: see Penal Law, § 1431. 

Unlawful injury to gas main or pipe : see Penal Law, § 1423, subd. 7. 

Right of electrical company to impose penalty for failure to pay service 
hills promptly: see 43 L. R. A. (N. S.) 63 note. 

Right of gas compa/ny to impose penalty or added amount for failure to 
pay service hills promptly: see 43 L. R. A. (N. S.) 63 note. 

Unjustifiable entry as trespass. — ^An entry by a gas company to disconnect 
the gas supply where no amount is due for gas supplied constitutes a trespass 
for which the gas company is liable in damages. Dobbs v. Northern Union 
Gas Co., (1912) 78 Misc. 136, 137 N. Y. S. 785. But where it appears that 
the payment for rent due was made at the ofl&ce of the gas company after the 
agent had left the office for the purpose of making the disconnection and 
approximately at the time of the entry, a technical trespass only is committed, 
and the gas company should be held to respond only in nominal damages. 
Bobbs T. Northern Union Gas Co., (1912) 132 N. Y. S. 792. 

Entry by breaking. — ^While the present section gives to a gas company a 
right of entry, the abuse of such right by breaking open the door constitutes 
it a trespasser ab initio. Reed v. New York, etc., Co., (1904) 9-3 App. Div. 
453, 87 N. Y. S. 810. See in this connection Fortescue v. Kings County 
Lighting Co., (1908) 128 App. Div. 826, 112 N. Y. S. 1010. 

Entry without written authority. — ^An entry to disconnect the meter for 
failure to pay rent may be made without the exhibition of written authority 
such as is required for entry under section 64, supra. I>obbs v. Northern 
Union Gas Co., (1912) 132 N. Y. S. 792. 

Right of entry before deposit exhausted. — A gas company is not prohibited 
from cutting off the supply of gas until the amount of the deposit has been 
used up by charges for gas supplied. The deposit provided for by section 63, 
supra, is not provided for as a prepayment of rent, nor is it required to be 
made for the benefit of the consumer, but for that of the company, and the 
latter is entitled to require that it be kept intact during the continuance of 
the relation. Hewsey v. Queens Borough Gas, etc., CJo., (1905) 47 Misc. 376, 
»3 N. Y. S. 1114. 

Cited. — This section was cited in Sling V. Central Union Gas Co., (1913) 
144 N. Y. S. 740, in connection with the question of deposit of money. See 
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supra, § 63 note. It was cited in PoUitz v. Consolidated Oaa Co., (1907) 
118 App. 0iv. 92, 102 K Y. S. 1017, in connection with the question as to the 
effect of chapter 125 of the Laws of 1906 upon the jstatutory provisions relat- 
ing to deposits. See supra, § 63 note. 

§ 66. No rent for meters to be charged. No gas light cor- 
poration in this state shall charge or collect rent on its gas meters, 
either in a direct or indirect manner, and any person, party or 
corporation violating this provision shall be liable to a penalty of 
fifty dollars for each offense, to be sued for and recovered in the 
corporate name of the city or village where the violation occurs, in 
any court having jurisdiction, and when collected to be paid into 
the treasury of such city or village and to constitute a part of the 
contingent or general fund thereof. 

This section was derived from Tranisportation Corporations Law of 1800, 
ch. 566, § 69. 

Contracts for supply of gas: see General Oity Law, § 130 et seq. 

Period covered by contract to supply rMmicipality with gas: see note 16 
L. R. A. 258. 

Constitutionality. — This section is constitutional. Buffalo v. Buffalo Gas 
Co., (1903) 81 App. Div. 505, 80 N. Y. S. 1093. 

Cited.— This section was cited in Op. Atty.-Gen. (1893) 365. 
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ARTICLE 8 
Watee-Works Cobporations 

Section 80. Incorporation. 

81. Must supply water ; contracts with municipalities. 

82. Powers. 

83. Survey and map. 

84. Condemnation of real property. 

86. Corporation may contract with other cities, towns or 
villages; amended certificate. 

§ So. Incorporation. Seven or more persons may become a cor- 
poration for the purpose of supplying water to any of the cities, 
towns or villages and the^ inhabitants thereof in this state, by 
executing, acknowledging and filing a certificate stating the name 
of the corporation, the amount of its capital stock, the number of 
shares into which it is to be divided, the location of its principal 
office, the number of its directors, not less than seven, the names 
and places of residence of the directors for the first year, the 
names of the cities, towns and villages which it is proposed to 
supply with water; that the permit of the authorities of such 
cities, towns and villages herein required has been granted; the 
post-office address of each subscriber, and the number of shares 
he agrees to take in such corporation, the aggregate of which shall 
be at least one-tenth of the capital stock, and ten per centum of 
which shall be paid in cash to the directors. At the time of filing 
there shall be annexed to the certificate and as a part thereof, a 
permit, signed and acknowledged by a majority of the board of 
trustees of the village, in case an incorporated village is to be 
supplied with water, and in case a town, or any part thereof, not 
within an incorporated village, is to be so supplied, by the super- 
visor, justice of the peace, town clerk and highway commissioners 
thereof or a majority of them, and in case a city is to be supplied 
with water, by the .board of water commissioners of said cily, ox 
by such other board or set of officials as perform the duties of 
water commissioners and have charge of the water supply for said 
city, authorizing the formation of such corporation for the pur- 
pose of supplying such city, village or town with water, and an 
affidavit of at least three of the directors that the amount of 
capital stock herein required has been subscribed and paid in cash. 

This section was derived from Transportation Corporations Law of ISOO, 
ch. 566, § 80, as amended by L. 18&2, ch. 617, § 1. 

General provisions relating to incorporation: see General ConpOBATioir 
Law, § 4 et seq. 

Hydraulic development: see Conseevation Law, §§ 400, 401. 

Water supply: see Conservation Law, § 520 et seq. 

Union water districts: see Conservation Law, § 530 et seq. 
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Provisions of Tovm Law relating to water supply: see Town Law, § 270 
et seq. 

Restriction on formation of water companies for New York city: see Busi- 
ness CJOBPORATIONS LaW, § 15. 

Colleges may construct water works: see Education Law, § 69. 

Injury to water pipe or m^in: see Penal Law, § 1423, -subds. 7, 8. 

Unlataful interference with water meters, service pipes a/nd their connec- 
tions: see Penal Law, § 1432. 

Water works as public works: see 11 Ann. Cas. 595 note. 

Right of individual to operate water works: see Ann. Cas. 1914C 940 note. 

Water works (W nuisance: see 14 Ann. Cas. 1011 note. 

Liability for damage to service mains by excavating in street: see L. R. A. 
1917E 1094 note. 

Right to transfer or mortgage privilege to use streets: see L. R. A. 1917D 
707 note. 

Mea/ning of term *' pla/nf* as applied to water system: see Ann. Cas. 191 7 A 
321 note. 

Franchise as exclusive. — The present statute is general in its operation; it 
grants to a corporation formed under it no exclusive right to supply a 
municipality with water, nor does it preclude other persons, if they can pro- 
cure the assent of the authorities, from forming another company to supply 
water from other sources to the inhabitants of the same municipality. Skane- 
ateles Water Works Co. v. Skaneateles, (1899) 161 N. Y. 154, 55 N. E. 562, 46 
L. R. A. 687, affirming 33 App. Div. 642, 54 N. Y. S. 1115, affirmed 184 U. S. 
354, 22 S. Ct. 400, 46 U. S. (L. ed.) 585; Matter of Brooklyn, (1894) 143 
N. Y. 596, 38 N. E. 983, 26 L. R. A. 270, affirming 73 Hun 499, 26 N. Y. S. 
198, affirmed 166 U. S. 685, 17 S. Ct. 718, 41 U. S. (L. ed.) 1165. See also 
Syracuse Water Co. v. Syraeu^, (1889) 116 N. Y. 167, 22 N. E. 381, 5 L. R. 
A. 546, writ of error dismissed 154 U. S. 519, 14 S. Ct. 1153, 38 U. S. (L. 
ed. ) 1077, wherein it was held that neither the legislative charter of the 
plaintiff water company (L. 1849, ch. 224), nor the various acts in refer- 
ence to supplying the former village, now city, of Syracuse, with water, to the 
rights granted by which the plaintiff had succeeded, give to it the exclusive 
right to supply the city with water, nor deny to the state the right to make 
other grants for that purpose. 

Necessity of grant from municipality. — A water con^winy cannot put in 
a water system in a village or city without authority from the municipality. 
Rochester, etc., Water Co. v. Rochester, (1903) 84 App. Div. 71, 82 N. Y. S. 
451, affirmed (1903) 176 N. Y. 36, 68 N. E. 117; Bolivar v. Bolivar Water 
Co., (1901) 62 App. Div. 484, 70 N. Y. S. 750. See in this connection Barhite 
V. Home Telephone Co., (1900) 50 Alpp. Div. 25, 63 N. Y. S. 659. 

Water company as governmental agency. — It was held in People v. Forre&t, 
(1884) 97 N. Y. 97, that a corporation organized under the statute providing 
for the formation of waterworks companies in the towns and villages of the 
state (L. 1877, ch. 171) which had contracted with a village to furnish it 
with specified water facilities for an agreed compensation, was not thereby 
constituted a governmental agency, and its property was subject to taxation. 

Corporations for supplsring water for manufacturing or hydraulic purposes. 
— It was ruled in Op. Atty.-Gen. (1893) 184, that in view of the fact that the 
present section made no provision for furnishing water for manufacturing 
or hydraulic purposes, companies formed for these purposes might be incor- 
porated under the provisions of the Business Corporations Law. 

Cited. — This section was cited in Rochester v. Rochester, etc.. Water Co., 
(1907) 189 N. Y. 323, 82 N. E. 154, modifying judgment 114 App. Div. 907, 
100 N. Y. S. 1110, in connection with the question of the supply of water 
to intervening municipalities. See infra, § 82 note. It was cited in Rochester 
Telephone Co. v. Ross, (1908) 125 App. Div. 76, 109 N. Y. S. 381, affirmed 
(1909) 195 N. Y. 430, in connection with the construction of section 102, 
relating to telegraph and telephone companies. "See infra, § 102 note. It was 
cited in People v. Connolly, (1914) 164 App. Div. 163, 149 N. Y. S. 693, 
affirmed (1915) £13 N. Y. 706 mem., in connection with the construction of 
section 85. See infra, § 85 note. 

§ 8i. Must supply water; contracts with municipalities. 
Every such corporation shall supply the authorities or any of the 
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inhabitaiits of any city, town or village through which the con- 
duits or mains of such corporation may pass, or wherein such 
corporations may have organized, with pure and wholesome water 
at reasonable rates and cost, and the board of trustees of any 
incorporated village and the water commissioners or other board 
or officials performing the duties of water commissioners, and 
having charge pf the water supplies of any city of this state, shall 
have the power to contract in the name and behalf of the municipal 
corporation of which they are officers, for the term of one year 
or more for the delivery by such* company to the village or city, 
of water through hydrants or otherwise, for the extinguishment pf 
fires and for sanitary and other public purposes ; and the amount 
of such contract agreed to be paid shall be annually raised as a 
part of the expenses of such village or city, and shall be levied, 
assessed and collected in the same manner as other expenses of the 
village or city are raised, and when collected shall be kept separate 
from other funds of the village or city, and be paid over to such 
corporation by such trustees or city officials, according to the 
terms and conditions of any such contract ; and any such contract 
entered into by the board of trustees of any village, or by water 
commissioners or other board performing the duties of water com- 
missioners and having charge of the water supply of any city, 
shall be valid and binding upon such village or city, but no such 
contract shall be made for a longer period than ten years nor for 
a sum exceeding in the aggregate, two and one-half mills for every 
dollar of the taxable property of such village or city, per annum, 
except upon a petition of a majority of the taxable inhabitants of 
any such village or city, or portion thereof, which it is proposed to 
supply with pure and wholesome water, unless a resolution author- 
izing the same has been submitted to a vote of the electors of the 
village or city, in the manner provided by the village law or city 
charter, and approved by a majority of the voters entitled to vote 
and voting on such question at aoy annual election or special elec- 
tion duly called ; and any board of trustees or board of water com- 
missioners or other city officials, when so authorized, may make 
such contract for a term not exceeding thirty years, and the 
amount of such contract shall be paid in semi-annual instalments. 
The town board of any town may establish a water supply district 
in such town outside of a city or incorporated village therein, by 
filing a certificate describing the bounds thereof, in the office of 
the town clerk ; and may contract in the name of the town for the . 
delivery, by a corporation, subject to the provisions of this article, 
of a supply of water for fire, sanitary or other public purposes, to 
such districts, and the whole town shall be bound by such contract, 
but the rental or expense thereof shall annually, in the same 
manner as other expenses of the town are raised, be assessed, levied 
upon and collected only from the taxable property within such 
7 
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water supply district. Such money, when collected, shall be kept 
as a separate fund and be paid over to such corporation by the 
supervisor of the town, according to the terms and conditions 
of any such contract. No such contract shall be made for a longer 
period than five years, nor for an annual expense exceeding three 
mills upon each dollar of the taxable property within such water 
supply district, provided, however, that where the population of 
the water supply district does not exceed one thousand inhabitants 
such contract may be made for a period not longer than ten years. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 81, as amended by L. 1892, ch. 617, § 2; L. 1893, ch. 549, § 1; L. 
1894, ch. 230, § 1 ; L. 1896, ch. 678, § 1, and L. 1907, ch. 629, § 1. 

Purchase of water works hy town : see Town Law, § 270 et seq. 

Contracts for water supply with villages: see Village Law, § 220. 

Contracts for purification of water with municipalities: see General Mxj- 
NiciPAL Law, § 120. 

Duty to lay service pipes without charge: see Ann. Oas. 1912B 546 note. 

Liability to consumer for failure to supply water: see 20 Ann. Cas. 1294 
note. 

Power to compel extension of water system: see Ann. Cas. 1916D 285 note. 

Duty to lay service pipes without charge to consumer: see Ann. Cae. 1916E 
1297 note. 

Kight to make consumers pay for meters as condition to supplying water: 
see notes, 15 Ann. Cas. 378; Ann. Cas. 1915C 1198. 

Liability to consum^er for supplying impure water: see Ann. Cas. 1915C 
686 note. 

Liability of water company, under contro/ct with municipality, for fi/re loss 
sustained by private citizen: see notes, 2 Ann. Cas. 479; 9 Ann. Cas. 1070; 
Ann. Oas. 1913D 461. 

Liability of water company, under contract with municipality, for fire loss 
sustained by municipality: see 20 Ann. Cas. 625 note. 

Right of umter company to require customer to keep service pipe in repcUr: 
see 43 L. R. A. (IN. S.) 144 note. 

What are city or public purposes within contract requiring water company 
to furnish water for such purposes: see 43 L. R. A. (N. S.) 439 note. 

Right to compel consumer to pay for connection with water mains: see 
L. R. A. 1916A 246 note. 

Duty of water company or municipality supplying water to extend the 
service to all applicants willing to comply with its regulations: see 47 L. 
R. A. (N. 6.) 655 note. 

Lack of, or invalidity of, franchise cw defense to action for water rents: 
see 52 L. R. A. (N. S.) 713 note. 

Duty of municipality or water company under its contract with consumer 
to supply water for extinguishing fires: see 52 L. R. A. (N. S.) 402 note. 

Incorporation of territory into municipality as affecting existing contract 
as to rates in that territory: see L. R. A. 1916A 1071 note. 

Power of municipality y apart from contract, to regulate rates to be charged 
by water company : see 43 L. R. A. ( N. S. ) 994 note. 

Effect of contract with patron to preclude regulation of rates: see L. R. A. 
1915C 282 note. 

Right to reduce rates fixed by franchise or charter: see L. R. A. 19150 
261 note. 

Right of municipal corporation to require use of water meters and to impose 
expense of same on consumers: see L. R. A. 1915A 320 note. 

Duty to serve public as affecting liability of public utility for temporatry 
interference with water rights: see L. R. A. 1915E 294 note. 
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1. Generally, 47 
II, Contracts for aervicef 4S 
III, Bates and charges, 49 

I. Generally 

Use of street by water company as imposing additional burden upon fee. — 
The use of a village or city street by a water company in the laying of pipes 
for the supplying of water to the inhabitants of the municipality is a public 
•use and imposes no additional burden upon the fee of the street for which 
the owner of the fee is entitled to compensiation. Witcher v. Holland Water- 
works Co., (1893) 66 Hun 619, 20 N. Y. S. 560, affirmed (1894) 142 N. Y. 
626, 37 N. E. 565; Richards v. Citizsens* Water Supply Co., (1910) 140 
App. Div. 206, 125 N. Y. S. 116; Crooke v. Flatbush Water Works Co., 
(1883) 29 Hun 245. 

Obligation of municipality to take water from company using streets. — 
The requirement oif the present section that a water company must supply 
water to the inhabitants of any city through which its mains pass does not 
mean that the city authorities are bound, against their will, to accept the 
water of the company. The obvious interpr^ation of this provision is that 
the city may require the water company, as a condition of its use of the 
streets, to supply water to the city at reasonable rates, and that contracts 
may be entered into for that purpose. Rochester, etc.. Water Co. v. Rochester, 
(1903) 84 App. Div. 71, 82 N. Y. S. 455, affirmed (1903) 176 N. Y. 36, 68 
K E. 117. 

Liability of city taking water without contract. — It was held in Staten 
Island Water S'upply Co. v. New York, ( 1911) 144 App. Div. 318, 128 N. Y. S. 
1028, that where the city of New York took water from the mains of a water 
supply company which was under the statutory duty of furnishing water for 
public use in a district where the city had no other water supply available, it 
was liable for the reasonable value of the water used although there had been 
no contract with the water company in compliance with the requirements of 
section 471 of the charter of Greater New York. 

Estoppel of water company to impeach franchise. — Where a water company 
has accepted and acted upon a franchise conferred by resolution of the board 
of trustees of a village, it cannot repudiate the agreement on its part on the 
ground that the franchise was unauthorized. Bolivar v. Bolivar Water Co., 
(1901) 62 App. Div. 484, 70 N. Y. S. 750. 

Obligation of water company as to fire hydrants. — By the present section 
a statutory duty is cast upon a water company to furnish water to the 
authorities of any city through which its mains or conduits may pass; and 
the city has a right to the performance of such duty by the water company 
to the extent of furnishing such a number of fire hydrants as the needs of 
public safety may require within the limits of the water company's capacity. 
Staten Island Water Supply Co. v. New York, (1911) 144 App. Div. 318, 128 
N. Y. S. 1028. See in this connection, notes in 2/ Ann. Cas. 479 ; 9 Ann. Cas. 
1070; 20 Ann. Cas. 625; Ann. Cas. 1913D 461; 23 L. R. A. 146; 6 L. R. A. 
(N. S.) 1171r 21 L. R. A. (N. S.) 1021; 30 L. R. A. (N. S.) 526; 36 
L. R. A. (N. S.) 1045; 52 L. R. A. (N. S.) 402. 

Section as affecting charter and special acts relative to Long Island City. — 
It was held in Woodside Water Co. v. Long Island City, (1897) 23 App. Div. 
78, 48. N. Y. ;S. 686, affirmed (1899) 159 N. Y. 558, 54 N. E. 1095, that the 

E resent section did not remove the checks upon the water commissioners of 
ong Island Oity with reference to waterworks contracts, as provided in its 
charter and the various special acts relative to that city. 

Cited. — This section was cited in Rochester v. Rochester, etc.. Water Co., 
(1907) 189 N. Y. 323, 82 N. E. 154, modifying judgment 114 App. Div. 907, 
100 N. Y. S. 1110, in connection with the question of the supply of water to 
intervening municipalities. See infra, § 82 note. The section was cited in 
Whitestown v. Title Guaranty, etc., Co., (1911) 72 Misc. 498, 131 N. Y. S. 
390, affirmed (1911) 148 App. Div. 900, 209 N. Y. 512 mem., in connection 
with the question of the liability of a surety on the bond of a town super- 
visor for money raised under the present section to pay for water used 
in the several districts of the town. It was cited in LiEiudani v. Vulcan 
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Engineering Co., (1911) 70 Misc. 365, 128 N. Y. S. 922, in connection with 
the question of the obligation of the state to protect subcontractors under 
a defaulted barge canal contract. It was cited in People v. Albion Water 
Works CJo., (1910) 140 App. Div. 646, 125 N. Y. S. 589, reversing 66 Misc. 
651, 121 N. Y. S. 660, in connection with the quei^ion of discrimination 
in water rates. It was cited in Gleason v. Dalton, (1898) 28 App. Div. 
555, 51 N". Y. S. 337, in connection with the question as to the necessity, by 
virtue of the pnovisions of section 419 of the charter of Greater New York, 
that a contract to furnish water to a borough of the city be let on competitive 
bids. It was cited in Oanaseraga v. Green, (1903) 88 N. Y. S. 639, in con- 
nection with the question as to the constitutionality of section 230 of the 
Village l»aw, relating to assessment for fire protection. 



11. Contracts fob Sekviob 

Vote of electors as retroactive. — Where village trustees enter into a con- 
tract with a water company which is of a character to require a favorable 
Tote of the electors as a condition precedent to its legal making, a subsequent 
vote of the electors authorizing the contract does not relate bade to and 
validate the contract as of the time when it was originally made, but the 
contract becomes operative from and after the favorable vote of the electors. 
Squire v. Preston, ( 1894) 82 Hun 88, 31 N. Y. S. 174. See also Squire v. 
Oartwright, (1893) 67 Hun 218, 22 N. Y. S. 899. 

Area covered by supply contract to be coextensive with water supply dis- 
trict. — A town cannot establish a water supply district coextensive with the 
town and then make a water supply contract oalling for a supply of water 
to a portion only of the town. Under the statute the territory to be supplied 
with water under the contract must correspond in area with the territory 
which is designated as the water supply district. People v. Sisscm, ( 1902 ) 75 
App. Div. 138, 77 N. Y. S. 376, affirmed (1903) 173 N. Y. 606, 66 N. E. 
1115. 

Water supply contract as exclusive. — Although a town has made a contract 
with a corporation organized under the present article for a water eupply 
for a term of years it is not precluded from entering into a like contract with 
another company for another or further supply, if flie public needs require it, 
unless it has bound itself not to do so. Matter of Brooklyn, ( 1894) 143 N. Y. 
596, 38 N. E. 983, 26 L. R. A. 270, affirming 73 Hun 499, 26 N. Y. S. 198, 
affirmed 166 U. S. 685, 17 S. Ct. 718, 41 U. S. (L. ed.) 1165; Syracuse Water 
Co. V. Syracuse, (1889) 116 N. Y. 167, 22 N. E. 381, 5 L. K A. 546, writ of 
error dismissed 154 U. S. 519, 14 S. Ct. 1153, 38 U. S. (L. ed.) 1077. See 
also Skaneateles Water Works Co. v. Skaneateles, (1899) 161 N. Y. 154, 55 
N. E. 562, 46 L. R. A. 687, affirming 33 App. Div. 642, 64 N. Y. S. 1115, 
affirmed 184 U. S. 354, 22 S. Ct. 400, 46 U. S. (L. ed.) 585. 

Power of town to contract for water to be furnished to incorporated village. 
— After a village has been incorporated within the boundaries of a town the 
town board has no authority to enter into a contract with a water company 
to furnish water for fire purposes, not only to the town but also to the village, 
nor can it assess the property in the village for its portion of the cost. Villa 
Park Ass'iii v. North Hempstead, (1914) 162 App. Div. 45, 146" N. Y. S. 1047. 

Liability of water company to individual taxpayer for breach of supply 
contract. — A water company that haa established a water system in a fire 
district under a contract with the district is not liable to a resident and tax- 
payer of the district whose property is destroyed by fire through the inability 
of the fire department of the disBtrict to extinguish the fire because of an 
inadequate supply of water, the inadequate supply resulting from a failure on 
the part of the water company to maintain the pressure on its pipes which 
it had agreed to supply and maintain. Wainwright v. Queens County Water 
Co., (1894) 78 Hun 146, 28 N. Y. S. 987, holding that there was no privity 
of contract between the plaintiff and the defendant water company, the latter 
being responsible to the district alone. To the same effect is the case of Smith 
V. Great South Bay Water Co., (1903) 82 App. Div. 427, 81 N. Y. 6. 812. 
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III. Rates and Charges 

Right of toater company to discontinue service after tender of amount due : 
see L. K A. 19 170 37-6 note. 

Right to compel consumer to pay for connection with water mains: see 
L. R. A. 1915A 246 note. 

Injunction to restrain charges in excess of contract rate. — Where a water 
campany, in consideration of the right to lay and maintain its water mains 
and pipes through the streets of an incorporated village for a period of years, - 
enters into a contract with the village whereby, it agrees to supply private 
consumers and corporations in the village with pure and wholesome water at 
a rate per annum not exceeding a designated amount, the contract is a valid 
and binding obligation upon me water company and its successors for the 
benefit of the inhabitants of the village; and where the successor of such water 
company has sent to a resident of the village .9, printed notice to the effect that 
no water would be supplied by the company, after » certain date, except 
through meters and at rates largely in excess of those fixed* by the contract, 
such resident may maintain ail action for a permanent injunction restraining 
the company from enforcing collection of a water rate in excess of that fixed 
by the contract Pond y. New Rochelle Water Co., (1906) 183 N. Y. 330, 76 
N. E. 211, 5 Ann. Oas. 504, 1 L. R. A. (N. S.) 958, affirming 107 App. Div. 
624, 95 N. Y. S. 1165. 

Rates fixed in municipal contract as binding upon private consumers. — The 
requirement of the present section that a public service water supply company 
shall supply the inhabitante of a municipality with water at a reasonable 
rate is part of ite franchise derived from the state, and a municipal contract 
raade with such a company fixing the rates at which water is to be supplied 
Ijo private consumers is not binding upon such consumers, and they may test 
the reasonableness of the rates <by private action. Mt. Vernon v. New York 
Interurban Water Co., (1906) 115 App. Div. 658, 101 N. Y. S. 232. 

Parties to suit to enforce reasonable rates. — It has been held that no 
action lies by a municipality either to reform a contract made by it with a 
water company fixing the rates for private consumers by striking out such 
provisions or to determine whether such rates are reasonable. If the rates 
are unreasonable the remedy is in the hands of the private consumers. Mt. 
Vernon v. New York Interurban Water Co., (1906) li6 App. Div. 658, 101 
N. Y. S. 232. 



§ 82. Powers. Every such corporation shall have the following 
additional powers : 

1. To lay and maintain its pipes and hydrants for delivering 
and distributing water in any street, highway or public place of 
any city, town or village in which it has obtained the permit 
required by section eighty of this article. 

2. To lay its water pipes in any streets or avenues or public 
places of an adjoining city, town or village, to the city, town or 
village where such permit has been obtained, provided that such 
right in an adjoining city or village having a population of more 
than twelve thousand inhabitants shall be subject to the permis- 
sion of the local authorities thereof and upon such conditions as 
they may prescribe. 

3. To cause such examinations and surveys for its proposed 
water-works to be made as may be necessary to determine the 
proper location thereof, and for such purpose by its officers, agents 
or servants to enter upon any lands or waters in the city, town or 
village where organized, or in any adjoining city, town or village 
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for the purpose of making such examinations or surveys, subject 
to liability for all damages done. 

This section was derived from Traneportation Corporations Law, L. 1890, 
ch. 566, § 82, as amended by L. 1892, ch. 617, { 3; L. 1905, eh. 210, | 1, and 
L. 1906, ch. 455, § 1. 

Permission to construct water pipes across highways: eee Highway Law, 
160. 

Permission to use water power supplied hy state canaU: see Canal Law, 
.8 16. 

Isstis of licenses to connect with water mains : see Gbnebal Onr Law, | 56. 

Incorporation of territory into municipality as affecting prior right to lay 
water pipes in streets: see 47 L. R. A. (N. S.) 608 note. 

Right to lay pipes in streets a>s element of compensation to water company 
for taking plant: see 4'7 L. R. A. (N. S.) 784 note. 

kight to shut off water supply for nonpayment of water rents: see noteei, 
19 Ann. Oas. 847; Ann. Gas. 1914A 542. 

Right to discriminate between consumers a>s to rates: see 20 Ann. Cas. 9G2 
note. 

Right of company to make minim/um charge for service: see Ann. Cas. 
1914D 457 note. 

Validity of statute, ordinance, or regulation making owner of premises 
liable for water furnished tena/nt or former oumer: see notes, 7 Aim. Cas. 
1017; 11 Ann. Cas. 241. 

" TflMp" in lease as including water rents: see 8 Ann. Cas. Ill note. 

Rights of water company as against municipal interference with pipes in 
making public improvement: see 6 Ann. Oas. 3i90 note. 

Municipal regulation of water pipes in highways: see 10 Ann. Cas. 1100 
note. 

Liability for injuries caused by u/nderground water pipes: see Ann. Cas. 
19160 1050 not^ 

Inviolability oif franchise. — The present section authorizes water companies 
to lay their mains through one municipality so as to gain access to other 
municipalities from the authorities of which they have obtained the statutory 
consents, and where a water company has obtained such consents and com- 
menced the construction of its work it has thereby acquired a franchise which 
subsequent legislation cannot destroy. Rochester, etc., Water Co. v. Rochester, 
(1903) 176 N. Y. 36, 68 N. E. 117, affirming 84 App, Div. 71, 82 N..Y. S. 456. 
Compare Richards v. Citizens* Water Supply Co., (1910) 140 App. Div. 206, 
125 N. Y. ®. 116. 

Right to lay pipe in adjoining municipality. — A water company has the 
right to lay its water pipes in the streets of an adjoining town or village, 
whenever it is necessary effectually and properly to execute the purpose for 
which it was created, even though the point in the adjoining municipality 
where the pipes are laid does not intervene between the source of supply and 
the place of distribution. Pelham Manor v. New Rochelle Water Co., (1894) 
143 N. Y. 532, 38 N. E. 711, affirming 67 Hun 98, 21 N. Y. S. 1110. 

Right to sell water in intervening municipality. — The right given in the 
present section to lay mains in an adjoining municipality does not give the 
right, irrespective of the consent of the authorities, to sell and distribute 
water therein. Rochester v. Rochester, etc.. Water Co., (1907) 189 N. Y. 
328, 82 N. E. 154, modifying judgment 114 App. Div. 907, 100 N. Y. S. 1110; 
Richards v. Citizens' Water Supply Co., (1910) 140 App. Div. 206, 125 N. Y. 
S. 116. 

Supplying water to railroad by water company using right of way. — It was 
held in Rochester v. Rochester, etc.. Water Co., ( 1907) 189 N. Y. 323, 82 N. E. 
154, modifying 114 App. Div. 907, 100 N. Y. S. 1110, that while a water com- 
pany organized for the purpose of supplying water to several towns and 
villages, part of which were separated from the others by the city of Rochester, 
might lay and maintain its water mains through the city, without the consent 
of the city authorities, on the right of way of a railroad running through the 
city, under and in consideration of an agreement to furnish the railroad com- 
pany water at stipulated prices, and under this agreement might furnish the 
railroad company with water for railroad purposes, the city, which had built 
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and maintained a public water system for supplying water to its inhabitants 
and industries, was entitled, under the statute ( L. 1903, ch. 553 ) prohibiting 
any person or corporation except the city of Rochester from furnishing or 
distributing water within such city except under a franchise granted by the 
common council thereof, to a permanent injunction restraining the water 
company from supplying water to a block of buildings owned by the railroad 
company not used for railroad purposes but leased to tenants. 

Meaning of " local authorities.'' — The local authorities whose consent must 
be obtained under subdivision 2 of the present section are not the administra- 
tive oflSoers in charge of the highways, but are the legislative bodies em- 
powered to grant franchises for the use of the public streets. Eichards v. 
Citizens' Water Stipply Co., (1910) 140 App. Div. 206, 125 N. Y.-S. 116. 

Rights of water company as subject to the police power. — The rights of a 
■water company which has obtained a franchise to lay its water pipes in the 
flrtreets of a municipality are subject to the exercise of the ordinary police 
power of the state delegated to the municipality; and a provision in the 
municipal charter subsequently granted by the legislature, which requires in 
effect that no pavement or surface of a street shall be disturbed until a per- 
mit is first had from a proper officer, is not an invasion of the vested rights 
of the corporation. Jamaica Water Supply Co. v. New York, ( 1908 ) 67 Misc. 
475, 109 N. Y. S. 948. 

Power to make rules and regulations. — In order to fulfill its obligation to 
supply water to a community a water company has the right to make reason- 
able rules for the conduct of the business and the operation of its plant; and 
these rules are binding upon the consumera Pond v. New Rochelle Water 
Co., (1911) 143 App. Div. 69, 127 N. Y. S. 582, affirmed (1912) 206 N. Y. 
719 mem. 

Cited. — This section was cited in Beauty Spring Water Co. v. Lyons Falls, 
(1911) 71 Misc. 577, 130 N. Y. S. 845, in connectiion with the question of 
taxation bf the property of a water company. 

§ 83. Survey and map. Before entering upon, taking or using 
any land, for the purposes of its incorporation such corporation 
shall cause a survey and map to be made of the lands intended to 
be taken or entered upon, by and on which the land of each owner 
or occupant shall be designated, which map shall be signed by the 
president and secretary, and filed in the office of the county clerk 
of the county in which such lands are situated. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 50d, § 83. 

Necessity of filing map. — The map described in the present section must be 
filed by the water 'company before entering upon, taking or using any land 
for the purposes of its incorporation. Pocantico Water- Works Co. v. Bird, 
(1891) 130 N. Y. 249, 29" N. E. 246; Rome v. Whitestown Water Works Co., 
(1W6) 113 App. Div. 647, 100 N. Y. S. 357, affirmed (1907) 187 N. Y. 542, 
80 N. E. 1106; Matter of Citizens' Water Works Co., (1898) 32 App. Div. 54, 
52 N. Y. S. 473; Fultonville v. Fonda Water Works Co., (1901) 35 Misc. 426, 
71 N. Y. S. 1009. 

Priority as against state by filing maps. — It has been held that a water 
company does not by filing maps for the purpose of acquiring lands for a 
source of water supply within the boundaries of a proposed state park and by 
petitioning the conservation commission for an approval of its maps and 
plans, acquire as against the state any rights which prevent the commis- 
sioners of the state park from subsequently acquiring the lands for the pur- 
poses of the park. Ramapo Mountains Water, etc., Co. v. Palisades Interstate 
Park Oom*rs, (1917) 177 App. Div. 700, 164 N. Y. S. 430. 

Cited. — The present section was cited in Rochester, etc., Water Co. v. 
Rochester, (1903) 176 N. Y. 36, 68 N. E. 117, affirming 84 App. Div. 71, 82 
N. Y. S. 455, in connection with the question of the right of water companies 
to lay their water mains in the streets of adjacent mimicipalities. See supra, 
I 82 note. 
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§ 84. Condemnation of real property. Any corporation organ- 
ized under this article, shall have the right to acquire real estate, 
or any interest therein necessary for the purposes of its incorpo- 
ration, and the right to lay, relay, repair and maintain conduits 
and water pipes with connections and fixtures, in, through or over 
the lands of others, the right to intercept and divert the flow of 
Waters from the lands of riparian owners, and from persons own- 
ing or interested in any waters, and the right to prevent the flow 
of drainage of noxious or impure matters from the lands of others 
into its reservoirs or sources of supply. If any such corporation, 
which has made a contract with any city, town or village or with 
any of the inhabitants thereof for the supply of pure and whole- 
some water as authorized by section eighty-one of this article, shall 
be unable to agree upon the terms of purchase of any such prop- 
erty or rights, it may lacquire the same by condemnation. But no 
such corporation shall have power to take or use water from any of 
the canals of this state, or any canal reservoirs as feeders, or any 
streams which have been taken by the state for the purpose of 
supplying the canals with water. 

This section wa» derived from Transportation Corporations Law of 1890, 
ch. 660, § 84, as amended by L. 1892, ch. 617, § 4, and L. 1894, ch. 230, § 2. 

Condemnation of real property by water companies : see Business Cobpoba- 
TiONS Law, § 15, 

Condemnation proceedings generally: see Code Civ. Pro., § 3357 et seq. 

Water works use as use for which property may he condem/ned : see 14 Ann. 
Oas.' 904 note. 

Priority of right to la/nd (W between conflicting condemnors: see 9 Ann. 
Cas. 689 note. 

Water company as a public use. — Water companies organized under the 
present article are for a public use, and the legislature may give them the 
right to take the real estate necessary for their use under the right of eminent 
domain. Pocantico Water Works Co. v. Bird, ( 1891 ) 130 N. Y. 249, 29 N. E. 
246; Matter of New Rochelle Water Co., ( 1887) 46 Hun 525, 12 N. Y. St. Rep. 
646. See also Matter of Middletown, (1880) 82 N. Y. 196. 

Necessity of contract to supply water. — A water works company must 
have a contract with a municipality to supply it with water before it can 
exercijse the right of eminent domain. Witcher v. Holland Water-Works Co., 
(1893) 66 Hun 619, 20 N. Y. S. 560, affirmed (1894) 14^ N. Y. 626, 37 N. E. 
665; Citizens* Water-Works Co. v. Parry, (1891) 59 Hun 202, 13 N. Y. S. 
490, affirmed (1891) 128 N. Y. 669, 29 N. E. 148. 

Right to condemn lands of another water company. — Where a village has 
duly voted and bonded itself for a water system and filed a map and plans 
therefor, embracing the only adequate supply existing in the immediate 
vicinity, it cannot be prevented from condemning the lands containing the 
supply upon a disagreement as to price with a corporation organized for the 
alleged purpose of supplying an adjacent village with water, and whic}i has 
bought the lands, where it appears that the corporation has filed no map of 
the lands under the statute, has entered into no valid contract with the village 
binding it to supply that village with water, and has, therefore, in no manner 
devoted the lands to the public use, and was organized two months after the 
first named village had filed its map and plans in order to prevent its acquir- 
ing the water supply. Fultonville v. Fonda Water Works Co., (1901) 35 
Misa 426, 71 N. Y. S. 1009. In this connection see Pocantico Water Works 
Co. V. Bird, (1891) 130 N. Y. 249, 29 N. E. 246. 

Cited. — This section was cited in Rome v. Whitestown Water Works Co., 
(1906) 113 App. Div. 547, 100 N. Y. S. 357, affirmed (1907) 187 N. Y. 542, 
80 N. E. 1106, in connection with the construction of chapter 624, Laws of 
1899, authorizing the city of Rome to condemn lands for water supply. 
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§ 85. Corporation may contract with other cities, towns or vil- 
lages ; amended certificate. When any such corporation has entered 
into a contract with the authorities of any city, town or village not 
mentioned in its certificate of incorporation, but situated in the 
same county as the city, towns or villages mentioned therein or an 
adjoining county, to supply it with pure and wholesome water, it 
may file an amended certificate, stating the name of such other 
city, town or village to be so supplied with water, and it may 
thereupon supply any such city, town or village with water in the 
same manner and with the same rights and subject to the same 
requirements as if it had been named in the original certificate of 
incorporation. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 85, as* amended by L. 18&2, ch. 617, § 5. 

ContrcLcts for water supply with villages: see Vuxage Law, § 220. 

Contracts for purification of water with wwrncipalittes: 'see General 
Municipal Law, § 120. 

Application of section. — The present section applies only to such contracts 
88 place the water company in the same legal situation it holds in the terri- 
tory of its original incorporation. People v. Connolly, (1914) 164 App. Div. 
163, 149 N. Y.S. 693, affirming 86 Misc. 670, 149 N. Y. S. 563, affirmed (1915) 
213 N. Y. 706 mem., holding that a contract between a water company 
organized for the purpose of supplying water to the town of North Hempstead, 
Nassau county, and the city of New York, for the delivery by the water com- 
pany into the mains of the city in the vicinity of its pumping station in the 
first ward of the borough of Queens, of a certain amount of water, was not a 
contract within the meaning and intent of the present section, and that there 
was no right to or necessity for the filing by the water company thereafter of 
an amended certificate reciting that it had entered into a contract with the 
city of New York, and that the filing of said amended certificate did not 
authorize the water company to furnish water to the whole territory of the 
city of New York or lay mains for that purpose. 

8 
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ARTICLE 9 
Telegkaph and Telephone Cokpobations 

Section 100. Incorporation. 

101. Extension of lines. 

102. Construction of lines. 

103. Transmission of dispatches. 

104. Consolidation of corporations. 
106. Special policemen. 

106. Application of article. 

§ IOC. Incorporation. Seven or more persons may become a 
corporation for the purpose of constructing, owning, using and 
maintaining a line or lines of electric telegraph or telephone, 
wholly within or partly beyond the limits of this state, or for the 
purpose of owning any interest in any such line or lines, or any 
grants therefor by executing, acknowledging and filing a certifi- 
cate, stating the name of the corporation; its general rente and 
the points to be connected ; its capital stock ; the number of shares 
into which it is to be divided ; the term of its existence ; the num- 
ber of its directors not less than seven ; the names and residences 
of the directors for the first year, and the post-office addresses of 
the subscribers and the number of shares which each agrees to take 
in such corporation. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 100. 

General provisions relating to incorporation: see General Corporation 
Law, § 4 et seq. 

Provisions of Public Service Commissions Law relating to telegraph and 
telephone lines and to telegraph and telephone corporations: see Public Se»v- 
ICE OoMMissiONS Law, § 90 et seq. 

Granting of franchises to telegra/ph a/nd telephone companies by village 
trustees: see Village Law, § 90, subd. 9. 

Requiring connection or joint use of properties of telephone companies as 
constituting a taking for which compensation must be made: see L. R. A. 
1917E 1083 note. 

Right of telegraph company to conduct telephone business: see 11 Ann. Cas. 
829 note. 

Right of individual to operate telephone or telegraph line: see Ann. Oas. 
1914C 940 note. 

Requiring connection or joint use of properties of telephone companies as a 
taking for which compensation must be made: see 50 L. R. A. (N. S.) 652 note. 

Right of telephone company to challenge powers or privileges of rival: see 
L. R. A. 1916B 1087 note. 

Duty of telephone companies to make physical connection: see 43 L. R. A. 
(N. S.) 650 note. 

Requiring connection or joint use of properties of telegraph companies as a 
taking for which compensation must be made: see L. R. A. 1916E 759 note. 

Cited. — This section was cited in Central New York Telephone, etc., Co. v. 
AveriU, (1910) 199 N. Y. 128, 92 N. E. 206, 139 A. S. R. 878, 32 L. R. A. 
(N. S.) 494, modifying 129 App. Div. 752, 114 N. Y. S. 99, in connection with 
the discussion of the question of the right of a telephone company to enforce 
a contract restricting a subscriber from putting a competitive system in his 
premises. See infra, § 102 note. It was cited in Whitaker v. Kilby, (1907) 
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ii5 Misc. 337, 106 N. Y. 511, in connection with the question as to the validity 
of an agreement by a telephone company to restrict its corporate activities. 
/Jee infra, § 102 note. 

§ loi. Extension of lines. Any such corporation may con- 
struct, own, use and maintain any line of electric telegraph or 
telephone, not described in its original certificate of incorporation, 
ivhether wholly within or wholly or partly beyond the limits of 
this state, and may join with any other corporation in construct- 
ing, leasing, owning, using and maintaining such line, or hold or 
own any interest therein, or become lessees thereof, upon filing in 
the same manner as the original certificate is required to be filed 
an amended certificate, executed and acknowledged by at least two- 
thirds of the directors of such corporation, describing the general 
route of such line or lines, and designating the extreme points 
connected thereby, and upon procuring the written consent of the 
persons owning at least two-thirds of the capital stock of such 
corporation, and such amended certificate shall not be filed until 
there is indorsed thereon or annexed thereto an affidavit made by 
at least three of the directors of the corporation that such consent 
has been obtained, which affidavit shall be filed with and be a part 
Df such certificate. 

This section was derived from Transportation Corporations Law of 1890, 
eh. 666, § 101. 

Cited. — This section was cited in Whitaker v. Kilhy, (1907) 65 Misc. 337, 
107 N. Y. S. 511, in connection with the question as to the validity of an 
agreement by a telephone company to restrict its corporate activities. See 
Infra, § 102 note. 

§ I02. Construction of lines. Such corporation may erect, con- 
struct and maintain the necessary fixtures for its lines upon, over 
or under any of the public roads, streets and highways; and 
through, across or under any of the waters within the limits of 
this state, and upon, through or over any other land, subject to 
the right of the owners thereof to full compensation for the same. 
If any such corporation can not agree with such owner or owners 
upon the compensation to be paid therefor, such compensation 
shall bo ascertained in the manner provided in the condemnation 
law. Any company or companies organized and incorporated 
under the laws of this state for the purpose of owning, construct- 
ing, using and maintaining a line or lines of electric telegraph 
within this state or partly within and partly beyond the limits of 
this state, are hereby authorized, from time to time, to construct 
and lay lines of electrical conductors under ground in any city, 
village or town within the limits of this state, subject to all the 
provisions of law in reference to such companies not inconsistent 
with this section ; provided that such company shall, before laying 
any such line in any city, village or town of this state, first obtain 
from the common council of cities, the trustees of villages, or the 
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commissioners of highways of towns, permission to use the streets 
within such city, village or town for the purposes herein set forth. 
Nothing herein contained shall be so construed as in any way to 
limit, alter, or affect the provisions or powers relating or granted 
to telegraph companies heretofore created by special act of the 
legislature of this state, except in so far as to confer on any such 
company the right to lay electrical conductors under ground. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 102, except the third and fourth sentences which were derived from 
L. 1881, ch. 483, §§ 1, 2. 

Regulation of poles cmd wvrea by village trustees: see Viijlaob Law, § 90, 
Bubd. 9. 

Mai/ntencmce of telegraph or other electric wire raises no presumption of 
grant: see Real Pboperty Law, § 261. 

Interference with fire alarm telegraph system : see Pbnal Law, | W24. 

Injury to line of telegraph or telephone: see Penal Law, § 1423, subd. 6. 

Use of telegraph lines and telephones hy policem^en arid firemen: see Gen- 
jatAL Municipal Law, § 206. 

Regulation of employment of female^ and minors in telegraph offices: see 
Labor Law, | 161. 

Telegraph and telephone lines as additional servitude in highway or street: 
see notes, 2 Ann. Cas. 155; 8 Ann. Cas. 956; 10 Ann. Cas. 467; 11 Ann. Ca«. 
464; 52 L. R. A. (N. S.) 760. 

Damages for line in highway: see L. R. A. 1916E 583 note. 

Damages for taking of private property: see L. R. A. 191 6E 583 note. 

Damages for line on railroad right of way: see L. R. A. 1916E 582 note. 

Right to ca/rry telephone wires across railroad: see L. R. A. 1915B 823 
note. 

Duty to change location of poles in street or highway: see L. R. A. 1917D 
663 note. 

Right to interfere with telephone lines in moving buildings along street: 
see notes, Ann. Cas. 1917C 75; L. R. A. 1917C 774. 

Right to place overhead wires in highway without grant or permission from 
public authority: see 43 L. R. A. (N. S.) 1033 note. 

Liability for dam^ige to service mams by exca/witing in street: see L. R. A. 
1917E 1094 note. 

Incorporation of territory into municipality as affecting prior right to main- 
tain poles and wires in highways: see 47 L. R. A. (N, S.) 608 note. 

Power to construct lines on public roads under Act of Congress of July 24, 
1866; see 1 Ann. Cas. 533 note. See al'so 7 Fed. Stat. Ann. ( Ist ed.) 205, and. 
Fed. Stat. Ann. (2d ed.), 'title Telegraphy Telephone, Cable and Electric Lines. 

Interest in land acquired by telegraph company by condemnation as ease- 
ment or fee: see 20 Aiin. Cas 573 note. 

Compensation for interest ajcquired by telegraph company in railroad right 
of way : see 1 Aim. Cas. 741 note. 

Compensation for interest axiquired by telephone company in railroad right 
of way : see 20 Ann. Cas. 723 note. 

Liability to abutting owner for injury to trees : see notes, 2 Ann. Cas. 642 ; 
12 Ann. Caa. 251. 

Poles and wires as personalty or realty: see 9 Annu Cas. 1192 note. 

Power of telegraph or telephone company to condemn railroad right of way 
under state statutes: see Ann. Cas. 1917B 689 note. 

Prescriptive right to maintain poles: see Ann. Cas. 1916E 981 note. 

Use of force in aid of right to set poles on land: see Ann. Cas. 1913E 476 
note. 

Right to transfer or mortgage privilege to use streets: see L. R. A. 1917I> 
707 note. 

Consent of municipal authorities as condition precedent to use of streets. — 
It has been held that a telephone or telegraph company does not acquire thd 
legal right to the use of the streets of a city by virtue of its incorporation; 
this right can be granted only by the municipal authorities. Matter of 
N«w York Independent Telephone Co. v. O'Brien, (1909) 133 App. Div. 636, 
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118 N. Y. S. 290, affirmed (1910) 200 K Y. 527, 93 N. E. 112(>; Utica v. 
TOica Telephone Co., (1897) 24 App. Div. 361, 48 N. Y. S. 916. See also 
People V. Monroe, (1904) 91 App. Div. 611, 86 N. Y. S. 1143, appeal dis- 
missed (1904) 179 N. Y. 521, 71 N. E. 1137; Murray v. New York Telephone 
Co., (1913) 81 Misc. 6i36, 143 N. Y. S. 634; Op. Atty.-Gen. (1913) 201; Op. 
Atty.-Gen. ( 1908 ) 359. It was held, however, in New Union Telephone Co. v. 
Marsh, (1904) 96 App. Div. 12i2, 89 N. Y. S. 79, and in Barhite v. Home Tele- 
phone Co., (190O) 60 App. Div. '2i6, 63 N. Y. S. 659, that a telephone or tele- 
graph franchise came directly from the state to the corporation, with the 
qualification that when the corporation soujght to avail itself of the legislative 
grant, the manner of its exercise, the location of its poles, the stringing of its 
wires, etc., were within the control and regulation of the local legislative 
body. See also Wright v. Glen Telephone Co., (1906) 112 App. Div. 745, 99 
N. Y. S. 86, affirming 48 Misc. 192, 95 N. Y. S. 101 ; Jiconomic Power, etc., 
Co. V. Buflfalo, (1909) 196 N. Y. 286, reversing (1908) 69 Misc. 571, 111 
N. Y. S. 44S, 128 App. Div. 883, 112 N. Y. S. 1127; Gannett v. Independent 
Telephone Oo., (1907) 55 Misc. 555, 106 N. Y. S. 3; People v. Monticello, 
(1901) 35 Misc. 675, 72 N. Y. S. 350; People v. Metropolitan Telephone, etc., 
Co., (1884) 31 Hun 593; Op. Atty.Xien. (1902) 296. 

Power of village to compel underground conduits. — It was held in Carthage 
V. Central New York Telephone, etc., Oo., (1906) 185 N. Y. 448, 78 N. E. 166, 
113 A. S, R. 932, reversing 110 App. Div. ^25, 96 N. Y. S. 919, that in the 
absence of express legislative authority a village had no power to compel a 
telephone company to place an extension of its existing lines in the streets of 
the village in underground conduits. In this connection see New York Inde* 
pendait Telephone Oo. v* O'Brien, (1909) 133 App. Div. 635, 118 N. Y. S. 2Q(k 
affirmed (1910) 200 N. Y. 527, 93 N. E. 1126; C^. Atty.-Oen. (1906) 630. 

Constitutionality of act for underground electric conductors. — It was held 
in People v. Squire, (1888) 107 N. Y. 593, 14 N. E. 820, 1 A. S. R. 893, 
affirming 14 Daly 154, affirmed 145 U. S. 175, 12 S. Ct. 880, 30 U. S. (L. ed.) 
666, that the act of 1885 (L. 1886, ch. 499) providing for the placing of 
electric eonductore under ground in citiesr of the state, so far as it affected 
corporations organized before its passage was not obnoxious to the constitu- 
tional prohibition against laws impairing the obligation of contracts; that it 
did not annul, destroy, or materially impair or restrict any franchise or con- 
tract rights previously secured, but sought to regulate and control their exer- 
cise, so that they should cease to constitute a public nuisance. It wa» fur- 
aher held that the law being general in its terms and regulating ifae operation 
of all corporations of a certain kind in cities of a certain class it was not made 
a local or private bill by the fact that such companies were all located in, or 
that the specified class of cities included but one or a limited number of, the 
cities of the state. The fact, also, that the said act charged the board of com- 
missioners of electric subways, thereby directed to be appointed, with the 
duty of enforcing the provisions of the act of 1884 (L. 1884, ch. 5i34) relating 
to the same subject, and declared that the jsaid act of 1884 was thereby 
amended so as to conform to the provisions of the act of 188«5, did not render 
the latter act obnoxious to the constitutional provision (art. 3, § 17 ) declaring 
that no act ehould be passed providing that any existing law should be deemed 
part thereof or applicable thereto, " except by inserting it in such act." The 
nirther fact that the said act of 1885 directed that the costs and expenses of 
the board of commissioners should be assessed upon the companies operating 
electric conductors did not render the act void as imposing a tax upon the 
eompanieB without consent, hearing or benefit, in violation of article 1, section 
6 of the state constitution. In this connection see People v. Ellison, (1907) 
188 N. Y. 523, 81 N. E. 447, affirming 116 App. Div. 254, 101 N. Y. S. 56; 
Rochester v. Bell Telephone Co., ( 1900) 52 A^)?. Div. 0, 64 N. Y. S. 804. 

See Constitution, art. 1, § 6, art. 3, §§ 16, 17, 18, notes. 

Compensation to owner of fee in street. — The maintaining of telephone and 
telegraph poles for the purpose of stringing wires thereon is not a street use 
which is deemed to be within the grant of the lands for highway purposes, 
but is an additional burden upon the fee for which compensation must be made 
to the owner of the fee. Osborne v. Auburn Telephone Co., ( 1907 ) 189 N. Y. 
393, 82 N. E. 428, reversing 111 App. Div. 702, 97 N. Y. S. 874; Eels v. 
American Telephone, etc., Co., (1894) 143 N. Y. 133, 38 N. E. 202, 25 L. R. A. 
640, affirming 65 Hun 516, 20 N. Y. S. 600; Powers v. State Line Telephone 
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Co., (1907) 116 App. Div. 737, 102 N. Y. S. 34; Gray v. York State Telephone 
Co., (1904) 92 App. Div. 89, 86 N. Y. S. 771; Hudson River Telephone Co. v. 
Forrestal, (1907) 56 Misc. 133, 106 N. Y. S. 404; Op. Atty.-Gen. (1906) 630. 
In Castle v. Bell Telephone Co. (1900) 49 App. Div. 437, 63 N. Y. S. 482, a 
distinction was made between urban and rural property, the court holding 
that a telephone company had the right to put a conduit for its wires in a 
city street without making compensation to the abutting owners of the fee. 
The same distinction was made in Johnson v. New York, etc.. Telephone, 
etc., Co., (1902) 76 App. Div. 564, 78 N. Y. S. 598; Gannett Independent 
Telephone Co., (1907) 55 Misc. 555, 106 N. Y. S. 3. The court of appeals, 
however, in Osborne v. Auburn Telephone Co., supra, expressly notes this 
point, and rule* against the distinction, saying that the fee to lands in the 
city is as sacred to the owner as it is in the country, and that in either place 
he is protected by the constitutional provision that property shall not be 
taken for public purposes without just compensation. In this connection see 
Palmer v. Larchmont Electric Co., (1899) 158 N. Y. 231, 52 N. E. 1092, 43 
L. R. A. 672, rewrsing 6 App. Div. 12, 39 N. Y. S. 522; State Line Telephone 
Co. V. Ellison, (1907) 121 App. Div. 499, 106 N. Y. S. 130; Dusenbury v. 
Mutual Tel. Co., (1882) 11 Abb. N. Cas. 440. See also supra, § 61 note. 

Validity of contract excluding competitive system. — ^A contract between 
a telephone company and a sub^riber whereby the latter excludes all other 
telephone service from his premises is against public policy and therefore 
void. Central New York Telephone, etc., Co. v. Averill, (1910) 199 N. Y. 128, 
92 N. E. 206, 139 A. S. R. 878, 32 L. R. A. (N. S.) 494, 120 App. Div. 762, 
114 N. Y. S. 99, which reversed judgment 55 Misc. 346, 105 N. Y. S. 378. 

Partial restraint of corporate activities. — It has been held that a telephone 
corporation may, when such a course is not prohibited by its charter and 
does not unduly interfere with the rights of the public, restrict its operation 
to a certain district. Whitaker v. Kilby, (1907) 65 Misc. 337, 106 N. Y. S. 
611. 

Appropriation of telephone property by state. — Where a telephone com- 
pany has accepted a franchise and in reliance upon it has acquired easements 
and erected and entered upon the operation of its telephone system, a con- 
tract is thereby constituted between the state and the company, and the fran- 
chise, easements and physical structures become property of which the com- 
pany cannot be deprived even by the sovereign authority without liability to 
make just compensation therefor. New York Telephone Co. v. State, (1915) 
169 App. Div. 310, 154 N. Y. S. 1059; Op. Atty.-Gen. (1912) 61. 

Withdrawal of conduit franchise as impairment of contract obligation. — 
The permission granted by the board of aldermen of a city to a telegraph or 
telephone company to place its wires imder groimd in the streets of the city 
is granted upon the tacit condition that the right may be lost by misuser or 
nonuser, and the withdrawal of the franchise upon the ground that it has not 
been exercised within a reasonable time is not an impairment of a contrac- 
tual obligation. New York Electric Lines Oo. v. Gaynor (1916) 218 N. Y. 
417, 113 N. E. 519, affirming 167 App. Div. 314, 153 N. Y. S. 244, and follow- 
ing New York Electric Lines Co. v. Empire Citjr Subway Co., (1914) 236 
U. S. 179, 35 S. Ct. 72, 59 U. S. (L. ed.) 184, Ann. Cas. 1915A 906, affirming 
(1911) 201 N. Y. 321, 94 N. E. 1056, which affirmed 140 App. Div. 934, 125 N. 
Y. S. 1133. See also People v. Ellison, (190i7) 18« N. Y. 523, 81 N. E. 447, 
affirming 115 App. Div. 254, 101 N. Y. S. 55; Matter of New York Electric 
Lines Co., (1910) 60 Misc. 200, 126 N. Y. S. 331. 

Power to exact compensation for franchise. — It has been held that although 
a municipal corporation which possesses only power to ** regulate " the 
erection of telephone poles and wires cannot exact compensation as a con- 
sideration for a franchise, a corporation empowered to " prevent " the erec- 
tion or operation of such a system has authority to bind a telephone com- 
pany to pay a percentage of its gross earnings to the city as a condition to 
the granting of a franchise. Jamestown v. Home Telephone Co., (1908) 125 
App. Div. 1, 109 N. Y, S. 297. 

Grant to telephone company as consideration for covenant as to rates. — 
A grant to a 'telephone company, in a contract with city authorities, giving 
the company greater rights in the construction, maintenance and operation 
of its lines within the city than it has acquired by its incorporation under 
the Transportation Corporations Law is a sufficient consideration to uphold 
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a covenant on the part of the company not to charge its subscribers within 
the limitsi of the city more than a certain amount per instrument per year; 
and such covenant ie binding upon the successor of the company. Rochester 
Telephone Co. v. Ross, (1909) 195 N. Y. 429, 88 N. E. 793, affirming 125 
App. Div. 76, 109 >J. Y. 8. 381. 

Law as repealing special charter provision as to telephone line construction. 
— It was held in Jamestown v. Home Telephone Co., (1908) 125 App. Div. 1, 
109 N. Y. S. 297, that the Transportation Corporations Law did not either 
expressly or by implication repeal the provision in the charter of the plaintiff 
city (L. 1886, ch. 84, tit. 3, § 9, subd. 46) by which the common council was 
empowered "to prevent" the setting out or stringing of telephone poles and 
wires. 

Telephone poles on highways acquired by cities of New York under water 
supply acts. — It was held in State Irine Telephone Co. v. Ellison, ( 1907 ) 
121 App. Div. 499, 106 N. Y. S. 130, that under the present section a tele- 
phone company was entitled to erect its poles on highways acquired by the 
city of New York under the water supply acts, without compensation to the 
city. 

Foreign corporations as possessing right of eminent domain. — The present 
statute does not confer the right of eminent domain upon foreign corporations^ 
Whitakcr v. Kilby, (1907) 55 Misc. 337, 106 N. Y. S. 511. 

Right to erect poles along railroad right of way. — It has been held that 
the present statute does not autliorize a telegraph company to erect its poles 
or tixtures along the right of way of a railroad. New York City, etc., R. Co. 
V. Central Union Tel. Co., (1880) 21 Hun 261. 

Right to locate poles and wires as subject to convenience of public travel. — 
The right which telegraph and telephone companies have by virtue of the 
present section to place their poles and stretch their wires along the public 
highways is subject to the rule that the lines must be so located as not 
imnecessarily to obstruct public travel. Where, therefore, the plans for the 
improvement of a public highway require the relocation of the poles and 
wires of a telephone company it is incumbent upon the company at its own 
expense to relocate them. Op. Atty.-Gen. (1913) 176; Op. Atty.-Gen. (1904) 
366. 

Liability of telegraph company for improperly laid cable. — Tel^raph 
cables so laid or suspended in the water as to catch upon the keels or come 
in contact with vessels navigating the water, with such draught as the depth 
of the water will permit, and which, but for such cables, would pass without 
difficulty or interruption, are improperly placed and render the telegraph 
company liable in damages to the owners of a boat that hasi run foul of a 
cable. 'Blanchard v. Western Union Tel. Co., (1875) 60 N. Y. 510. 

Duty with regard 'to placing poles on highway. — Where a telephone com- 
pany erects poles on a public highway under the authority of the present 
section it must place them so that they will not interfere with, or make 
dangerous, the use of the highway by the public. Bailey v. Bell Telephone 
Co., (1911) 147 App. Div. 224, 131 N. Y. S. 1000, holding, however, that 
where a highway in a rural community was twenty-four feet wide a tele- 
phone company was not negligent in placing its poles two and a half feet 
outside the traveled roadway, and h^ce was not liable for injuries received 
by a i)erson who was thrown against such a pole when the horse she waa 
drilling ran away. 

Cited. — This section was cited in Fitch v. Central New York Telephone, 
etc., Co., (1899) 42 App. Div. 321, 59 N. Y. S. 140, in connection with the 
question of the liability of a telephone company to a traveler upon a high- 
way who was injured by a fallen wire. 

This section was also cited in New York Telephone Co. v. Dittman, (1916) 
96 Misc. 60, 159 N. Y. S. 625, in connection with the construction of section 
53-a of the Highway Law. 

§ 103. Transmission of dispatches. Every such' corporation 
shall receive dispatches from and for other telegraph or telephone 
lines or corporations, and from and for any individual, and on 
payment of the usual charges by individuals for transmitting 
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dispatches as established by the rules and regulations of such cor- 
poration, transmit the same with impartiality and good faiih and 
in the order in which they are received, and if it n^lects or 
refuses so to do, it shall pay one hundred dollars for every such 
refusal or neglect to the person or persons sending or desiring to 
send any such dispatch and entitled to have the same so transmit- 
ted, but arrangements may be made with the proprietors or 
publishers of newspapers for the transmission for publication of 
intelligence of general and public interest out of its regular order. 

This section was derived from Transportation Corporaitions Law of 1890, 
ch. 666, § 103. 

Discrimination in favor of public officers in telegra/ph a/nd telephone rates 
prohibited: see Oonstitution, art. 13, § 5. 

Use of telegraph lines and telephones by policemen a/nd firemen: see 
General Mtjnicipal Law, § 206. 

Employment of certain persons as telegraph operators prohibited: see 
Penal Law, § 1982. 

Divulging contents of telegraphic or telephonic messages: see Penal Law, 
§652. ' 

Opening or publishing telegram : see Penal Law, § 563. 

Routing of telegrams: see 60 L. R. A. (N. S.) 94 note. 

Liability of telegraph company for disclosing contents of m>essage: see 
L. R. A. 1915C 487 note. 

Doctrine as to recovery of damages for mental anguish: see 49 L. R. A. 
(N. S.) 211 note. 

Who may maintain action for damages for msntal a/nguish in telegraph 
ease: see 49 L. R A. (N. S.) 276, 277 notes. 

State statute penalizing negligent handling of telegrams, as regtUation of 
interstate commerce: seer notes, 2 Ann. Cas. 513, 2.1 Ann. Oas. 819. 

Validity of stipulation in telegraph bla/nk limiting liability unless message 
is repeated: see 10 Ann. Cas. 857 note. 

Notice of exemption from liability printed on telegraph blank as affecting 
addressee of message: see notes, 19 Ann. Cas. 900; Ajuk Oas. 1914A li35. 

Right of addressee of telegram to sue for damages for mental anguish 
resulting from negligence in delivery of telegram: see 49 L. R. A, (N. S.) 
275 note. 

Right of addressee to recover from telegraph company damages resulting 
from latter^s acting on message changed during transmission: see 51 L. R. A. 
(N. S.) 442 note. 

Right of addressee to sue for failure to deliver telegram : see notes, 2 Ann. 
Cas. 398; 13 Ann. Cas. 356. 

Telegra/ph company as agent of sender: see 61 L. R. A. (N. iS.) 440 note. 

Duty of telegraph company with respect to cipher am,d unintelligible tele- 
grams: see 43 L. R. A. (N. S.) 502 note. 

Validity of stipulation in telegram blank requiring claim for statutory 
penalty to be presented within certain time: see notes, 4 Ann. Cas. 613; 14 
Ann. Cas. 192; Ann. Cas. 1912B 620. 

Duty of telegra/ph com^pwny to notify sender of delay in transmission of 
message: see Ann. Cas. 1917C 645 note. 

Liability for refusal to accept message for transmission: see Ann. Oas. 
1916D 467 note. 

Right to reduce rates fixed by franchise or charter: see L. R. A. 1915C 
261 note. 

Validity of limitation of liability of telegra/ph company for unrepealed 
messages: see L. R. A. 1915!B 685 note. 

When penalty incurred. — The penalty prescribed by (the present oection 
is incurred only by acts of partiality, bad faith or discrimination. Kevand 
V. New York Telephone Co., (1913) 159 App. Div. 628, 145 N. Y. S. 414; 
Petze V. Western Union Tel. Co., (1908) 128 App. Div. 102, 112 N. Y. S. 
616; Myers v. Western Uhion Tel. Co., (1913) 82 Miflc. 266, 143 N. Y. S. 
674; Giflford v. Glen Telephone Co., (1907) 54 Misc. 468, 106 N. Y. S. 63; 
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Hearn v. Western Union Tel. Co., (1901) 36 Misc. 557, 73 N. Y. S. 1077; 
Wiehelman v. Western Union Tel. Co., (1900) 30 Misc. 450, 62 N. Y. S. 491. 

Who entitled to sue for penalty. — Only the person sending or desiring to 
send the dispatch can recover the statutory penalty. Thompson v. Western 
Union Tel. Co., (1903) 40 Misc. 443, 82 N. Y. iS. 675. 

Application of section. — The penalty prescribed by the present section has 
no reference to the unjustified act of a telephone company in suspending tele- 
phone service to a subscriber upon the ground that he has failed to pay the 
monthly telephone charges, although he has proved that he has paid all that 
is due. The remedy of the subscriber in such a case is an action for breach 
of contract. Rose v. New York Telephone Co., (1915) 167 App. Div. 691, 152 
N. Y. S. 827, reversing 147 N. Y. S. 1021. To the same effect are Saltzburg 
V. Utica Home Telephone Oo., (1913) 150 App. Div. 51, 144 N. Y. S. 309, and 
Kevand v. New York Telephone Co., (1913) 159 App. Div. 628, 145 N. Y. S. 
414. 

Remedy for violation of statute. — The remedy of a person or corporatioin 
aggrieved by the failure of a telephone or telegraph company to fulfill the 
obligation imposed upon it by the present section is an action for the 
statutory penalty or one for damages; mandamus will not lie to compel the 
performance of the duty. People v. Central New York Telephone, etc.,' Co., 
( 1899 ) 41 App. Div. 17, 5a N. Y. S. 221 ; Matter of Baldwinsville Telephone 
Co., (1898) 24 Misc. 221, 53 N. Y. S. 574. 

Obligation to furnish connections to rival company. — It has been held that 
the present statute does* not require one telephone company to supply con- 
nections with its system to another company so that the latter may utilize 
the connected system as part of its own, and transmit thereover its own 
messages on payment of the merely nominal sum required of ordinary sub- 
scribers. People V. Hudson River Telephone Co., ( 1887 ) 19 Abb. N. Cas. 466. 
See also Matter of Baldwinsville Telephone Co., (1898) 24 Misc. 221, 63 
N. Y. S. 574; People v. Central New York Telephone, etc., Co., (1899) 41 
App. Div. 17, 58 N. Y. S. 221. 

Duty of telegraph company on receiving message for transmission.- — 
When a telegraph company receives a message for transmission it is its 
implied duty to exercise due diligence accurately and promptly to transmit 
and deliver it ; the company does not insure accurate transmission and prompt 
delivery, but undertakes to exercise due diligence in these respects. Pear- 
sail V. Western Union Tel. Co., ( 1891 ) 124 N. Y. 256, 26 N. E. 534, 21 A. S. R. 
6i62, affirming 44 Hun 532, 9 N. Y. St. Rep. 132; Breese v. United States 
Tel. Co., (1871) 48 N. Y. 132, 8 Am. Rep. 526, affirming 45 Barb. 274, 31 
How. Pr. 86. 

Prima facie proof of negligence. — In an action against a telegraph com- 

§any for damages for failure accurately and promptly to transmit and 
eliver a message the plaintiff makes out a prima facie case of negligence by 
proving the delivery of the message to the company and that it was inaccur- 
ately transmitted or not promptly delivered. Pearsall v. Western Union 
Tel. Co., (1891) 124 N. Y. 256, 26 N. E. 634, 21 A. S. R. 662, affirming 44 
Hun 532, 9 N. Y. St. Rep. 132. 

Limitation of liability. — ^A telegraph company may make reasonaible rules 
and regulations for the conduct and to protect itself against the hazards of 
its business), and by contract limit its lialbility for mistakes, delays or non- 
delivery of messages, when not caused by gross negligence. Halsted v. Postal 
Tel. Cable Co., (1908) 193 N. Y. 293, 85 N. E. 1078, 127 A. S. R. 962, 19 
L. R. A. (N. S.) 1021, affirming 120 App. Div. 433, 104 N. Y. S. 1016. But it 
eannot by notice limit its liability in this respect unless the limitation is 
brought to the notice of the sender and he assents to it. Pearsfill y. Western 
Union Tel. Co., (1891) 124 N. Y. 256, 26 N. E. 534, 21 A. S. R. 662, affirming 
44 Hun 532, 9 N. Y. St. Rep. 132. In Kiley v. Western Union Tel. Co., 
(1888) 109 N. Y. 231, 16 N. E. 75, it appeared that the plaintiff had for many 
years extensively used defendant's blanks in sending telegrams, and was 
familiar with their contents. These blanks had printed at the top a pro- 
vision that the company should not be liable for mistakes, delays or the non- 
delivery of any unrepeated message beyond the amount received for sending 
the same, and at the bottom a notice calling attention to the agreement. In 
an action to recover damages for failure to deliver a message written upon 
one of said blanks, and delivered by plaintiff to one of defendant's operators 
9 



Digiti 



ized by Google 



62 TRAI^SPORTATION CORPORATIONS LAW 

§ 104 Telegraph and Telephone Corporations L. 1909, ch. 219 

and sent by him, which plaintiff had not ordered to be repeated, it was not 
shown that the failure to deliver was due to the wilful misconduct or grosB 
negligence of the defendant. It was held that the case was within the letter 
and purpose of the stipulation, to which plaintiflf must be held to have 
assented, and that he was only entitled to recover the amount paid by him 
for sending the message. See to the same effect Halsted v. Postal Tel. 
Cable Co., (1908) 193 N. Y. 293, 85 N. E. 1078, 127 A. S. R. 952, 19 L. R. A. 
(N. S.) 1021, affirming 120 App. Biv. 433, 104 N. Y. S. 1016; Breese v. United 
States Tel. Co., (1871) 48 N. Y. 132, 8 Am. Rep. 526, affirming 45 Barb. 274, 
31 How. Pr. 86; Riley v. Western Union Telegraph Co., (1894) 8 Misc. 217, 
28 N. Y. S. 581; Bennett v. Western Union Tel. Co., (1888) 50 Hun 600 mem., 
2 N. Y. S. 365, 18 N. Y. St. Rep. 777. It has been held, however, that even if 
the sender does not order the message repeated the telegraph company will 
not be .excused for its gross negligence in transmitting the message. Dixon v. 
Western Union Tel. Co., (1896) 3 App. IHv. 60, 38 N. Y. S. 1056; Mowry v. 
Western Union Tel. Co., (1889) 51 Hun 126, 4 N. Y. S. 666; Postal Tel. 
Cable Co. v. Robertson, (1901) 36 Misc. 785, 74 N. Y. S. 876. In this 
connection see Young v. Western Union Tel. Co., (1875) 65 N. Y. 163. 

Messenger as agent of sender of message. — It has been held that a telegraph 
company may secure immunity from liability for ithe n^ligence of a mes- 
senger by a condition incorporated in its printed blank to the effect that 
whenever a message is sent to its office by one of its messengers the latter is 
to be deemed the agent of the sender. Ayres v. Western Union Tel. Co., 
(1901) 65 App. Div. 149, 72 N. Y. S. 634. But where the messenger boy on 
taking a message for delivery is instructed by the manager of ^the telegraph 
company to bring an answer thereto back to the office, the messenger is con- 
stituted an agent of the company to receive the answer, and the company is 
liable for the negligence of the messenger in retaining the answer without 
delivery to the transmitting agent until the following day. Will' v. Postal 
Tel. Calble Co., ( 1896) 3 App. Div. 22, 37 N. Y. S. 933. 

Cited. — ^This section was cited in Dearing v. Independent Union Telephone 
Co., (1911) 145 App. Div. 152, 129 N. Y. 8. 13, in connection with the con- 
struction of sections 994, 999, and 1010 of the Code of Civil Procedure. It 
was cited in Matter of Renville, (1899) 46 App. Div. 37, 61 N. Y. S. 549, in 
connection with the question as to the obligation of a telegraph company to 
furnish information of transactions upon the New York Stock Exchange. 

§ 104. Consolidation of corporations. Any corporation 
organized under this article may lease, sell or convey its property, 
rights, privileges and franchises, or any interest therein, or any 
part thereof to any telegraph or telephone corporation organized 
under or created by the laws of this or any other state, and may 
acquire by purchase, lease or conveyance the property rights, 
privileges and franchises, or any interest therein or part thereof 
of any such corporation, and may make payments therefor in its 
own stock, money or property, or receive payment therefor in the 
stock, money or property of the corporation to which the same 
may be so sold, leased or conveyed, but no such lease, sale, pur- 
chase or conveyance shall be valid until it shall have been ratified 
and approve(J by a three-fifths vote of its board of directors or 
trustees, and by the vote or written consent of stockholders owning 
at least three-fifths of the capital stock given at a meeting of all 
the stockholders duly called for that purpose. 

This section waa derived from Transportation Corporations Law of 1890, 
ch. 566, § 104. 

Consolidation as against pubUc policy. — It is for the lawmaking power 
of the state to define what public policy upon a given question shall be; and 
as the present statute authorizes agreements for the acquirement by one 
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telegraph or telephone company of the property of another, mich a transaction 
cannot be enjoined as tending to create a monopoly contrary to public policy. 
Reiflf V. Western Union Tel. Co., (1883) 49 Super. Ot. 441. 

Necessity for consent of stockholders at general meeting. — The consent of 
the stockholders to a lease or consolidation under the present section must be 
given at a general meeting of the stockholders called for that purpose. Reiff 
V. Western Union Tel. Co., (1883) 49 Super. Ct. 441. 

Right of nonconsenting stockholder to have stock appraised and bought. — 
Where a sale of the property of a telephone company is made to another com- 
pany in accordance with the present section a nonconsenting stockholder 
has not the right to have his stock appraised and the amount of the appraisal 
paid to him, as provided^ in section 17 of the Stock Corporation Law. So far 
as the latter section is in conflict with the present section of the Transporta- 
tion Corporations Law, the latter must prevail. In re Bronson, (1917) 177 
App. Div. 374, 164 N. Y. S. 179. 

Cited. — The statute embodying the present section was cited in Williams 
V. Western Union Telegraph Co., (1883) 93 N. Y. 162, in connection with 
the question as to the validity of ^an increase of the capital stock of a tele- 
graph company made for the puppose of taking over the properties of other 
companies. 

§ 105. Special policemen. The police department or board of 
police of any city may, in addition to the police force now author- 
ized by law, appoint a number of persons, not exceeding two hun- 
dred, who may be designated by any corporation operating a 
system of signaling by telegraph to a central office for police assist- 
ance, to act as special patrolmen in connection with such tele- 
graphic system. And the persons so appointed shall, in and about 
such service, have all the powers possessed by the members of the 
regular force, except as they may be limited by and subject to the 
supervision and control of the police department or board of police 
of such city. No person shall be appointed such special policeman 
who does not possess the qualifications required by such police 
department or board of police for such special service; and persons 
so appointed shall be subject, in case of emergency, to do duty as 
part of the regular police force of the city. The police depart- 
ment or board of police shall have power to revoke any such 
appointment at any time, and every person appointed shall wear a 
badge and uniform, to be furnished by such corporation and 
approved by the police department or board of police ; such uni- 
form shall be designated at the time of the first appointment and 
shall be the permanent uniform to be worn by such special police, 
and the pay of such special patrolmen and all expenses connected 
with their service shall be wholly paid by such corporation, and no 
expense or liability shall at any time be incurred or paid by the 
police department or board of police of any city, for or by reason 
of the services of such persons so appointed. 

Thi« section was derived' from Transportation Corporations Law of 1890, 
ch. 666, I 105. 

§ 106. Application of article. The provisions of this article 
shall apply to corporations for the generation and distribution of 
music electrically ; and such corporations shall possess the powers 
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and be subject to all the duties granted to or imposed upon tele- 
graph and telephone companies thereby except that such corpora- 
tions shall not have or exercise the right of condemnation. 

This section was derived from Traneportation Corporations Law of 1890, 
ch. 566, § 106, as added by L. 1907, ch. 310, § 1. 



Digiti 



ized by Google 



TBANSPORTATION CORPORATIONS LAW 65 

L. 1909, ch. 219 Turnpike, Plank-Road, Bridge Corporations § 120 

ARTICLE 10 
TuENPiKB, Plank-Road and Bridge Corporations 

Section 120. Incorporatioii. 

121. Restrictions upon location of road. 

122. Agreement for use of highway. 

123. Application to board of supervisors. 

124. Commissioners to lay out road. 

125. Possession of and title to real estate. 

126. Use of turnpike road by plank-road. 

127. Width and construction of road. 

128. Construction of bridges; obstruction of rafts pro- 

hibited. 

129. Certificate of completion of road or bridge* 

130. Gates, rates of toll; and exemptions. 

131. Toll-gatherers. 

132. Penalty for running a gate. 

133. Location of gates and change thereof. 

134. Inspectors ; their powers and duties. 

135. Change of route ; extensions and branches. 

136. Mile-stones, guide-posts and hoist-gates. 

137. Location of office of corporation. 

138. Consolidation of corporations; sale of franchise. 

139. Sale of rights, franchises and property to the 

county. 

140. Surrender of road. 

141. Taxation and exemption. 

142. Hauling logs and timber. 

143. Encroachment of fences. 

144. Penalty for fast driving over bridges. 

145. Acts of directors prohibited. 

146. Actions for penalties. 

147. Proof of incorporation. 

148. When stockholders to be directors. 

149. Dissolution of corporation ; road to be a highway. 

150. Town must pay for lands not originally a highway. 

151. Highway labor upon line of plank-road or turnpike. 

152. Extension of corporate existence. 

§ 120. Incorporation. Five or more persons may become a 
corporation for the purpose of constructing, maintaining, and 
owning a turnpike, plank-road or a bridge, or causeway across 
any stream or channel of water, or adjoining bay, swamp, marsh, 
or water to form in connection with such bridge or causeway 
a continuous roadway across the same, by signing, acknowledging 
and filing a certificate containing the name of the corporation, its 
duration^ not exceeding fifty years^ the amount and number of 
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shares of its capital stock, the number of its directors, and their 
names and post-office addresses for the first year, the termini of the 
proposed road, its length, and each town, city or village into or 
through which it is to pass, or if a bridge, the location and plan 
thereof, and the post-office address of each subscriber and the 
number of shares of stock which he agrees to take, the aggregate 
of which subscriptions shall not be less than five hundred dollars 
for every mile of road, or if a bridge corporation not less than 
one-fourth of the amount of the capital stock, and five per centum 
of which must be actually paid in cash. There shall be indorsed 
on and annexed to the certificate and made a part thereof the affi- 
davit of at least three of the directors named therein, that the 
required amount of capital stock has been subscribed and the pre- 
scribed percentage paid in cash. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 120. 

Oeneral provisions relating to incorporation: see Gbnebal C6sPORA.Tioir 
Law, § 4. 

Towns authorized to purchase turnpikes, plank-roads and toll bridges: see 
OouNTt Law, § 69. 

Power of hoards of supervisors over abandoned turnpike or pla/nk-road: see 
County Law, § 79. 

Acquisition of plank-roads by boards of supervisors: see Highway Law, 
§ 338 et seq. 

Exclusiveness of franchise of toll road or turnpike: see L. R. A. 1917D 339 
note. 

Duty of proprietor of toll bridge to keep same in safe condition for travel : 
see 11 Ann. Cas. 1198 note. 

Turnpikes or toll roads as highways: see 17 Ann. Cas. 804 note. 

Cited. — The statute embodying the present section was cited in Aurora, 
etc., Plank Road Co. v. Schrot, ( 1895) 90 Hun 66, 35 N. Y. S. 602, in con- 
nection with the discussion of the question of toU exemption. See infra, § 
130 note. It was cited in Hamilton, etc.. Plank Road Co. v. Rice, (1849) 
7 Barb. 1^, affirming 1 Code Rep. 108, 3 How. Pr. 401, 7 Leg. Obs. 139, in 
connection with the question as to the validity of a subscription to the stock 
of a plank road company. 

§ 121. Restrictions upon location of road. No such road shall 
be laid out through any orchard of the growth of four years or 
more to the injury or destruction of fruit trees, or through any 
garden cultivated for four years or more before the laying out of 
the road, or through any dwelling house or building connected 
therewith, or any yards or inclosures necessary for its use or enjoy- 
ment without the consent of the owner thereof, nor shall any such 
corporation bridge any stream in any manner that will prevent 
or endanger the passage of any raft of twenty-five feet in width, 
or where the same is navigable by vessels or steamboats. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 121. 

Jamaica bay as a "stream.'' — Jamaica bay is not a stream within the 
meaning of the present section. Carvalho v. Brooklyn, etc.. Turnpike Co., 
(1900) 56 App. Div. 522, 67 N. Y. S. 539, 76 N. Y. S. 859, affirmed (1902) 
173 N. Y. 686, 66 N. E. 1116. 
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§ 122. Agreement for use of highway. The supervisor and 
commissioner of highways, or a majority of them if there be more 
than one of any town, may agree in writing with any such corpo- 
ration for the use of any part of a public highway therein required 
for the construction of any such road, and the compensation to be 
paid by the corporation for taking and using such highway for 
such purpose on first obtaining consent of at least two-thirds of 
all the owners of land bounded on or along such highway, which 
agreement shall be filed and recorded in the town clerk's office of 
the town. If such agreement can not be made the corporation 
may acquire the right to take such highway for such purpose by 
condemnation. The compensation therefor shall be paid to the 
commissioners of highways, to be expended by them in improving 
the highways in the town. 

This section was derived from Transportation CJorporationa Law of 1890, 
ch. 566, § 122. 

Power of town authorities to agree as to location of gates: see infra, § 133 
note. 

Public highway as affected by appropriation for turnpike. — A public high- 
way does not cease to be such for general purposes by being appropriated for 
a turnpike or plank-road ; and aU the authority of the highway commissioners 
has not been taken away by the change. People v. Cummings, (1901) 166 
N. Y. 110, 59 N. E. 703, reversing 53 App. Div. 36, 65 N. Y. S. 586; Matter 
of Rochester Electric R. Co., (1890) 123- N. Y. 351, 25 N". E. 381; Walker v. 
Oaywood, (1865) 31 N. Y. 51; Benedict v. Goit, (184S) 3 Barb. 459. See 
.also Ireland v. Oswego, etc.. Plank Road Oo., (1856) 13 N. Y. 52^; Elmendorf 
V. Albany, (1879) 17 Hun 81. 

§ 123. Application to board of supervisors. If the lands neces- 
sary for the construction of the road or bridge of any such corpo- 
ration in any county have not been procured by gift or purchase, 
and the right to take and u^ any part of any highway therein 
required by such corporation shall not have been procured by • 
agreement with the supervisor and commissioners of highways of 
the town in which such highway is situated, the corporation may 
make application to the board of supervisors of each county in 
which such bridge or road, or any part thereof, is to be located, for 
authority to build, lay out and construct the same, and take the 
necessary real estate for such purpose. Notice of the application 
shall be published in at least one public newspaper in each county 
for six successive weeks, specifying the time and place where it 
will be made, the location, length and breadth of any such bridge, 
and the length and route of any such proposed road, its character, 
and each town, city and village in or through which it is to be 
constructed. The application may be made at any annual or 
special meeting of the board', and if the corporation desires a 
special meeting therefor any three members of the board may fix 
a time when the same shall be held, and notice thereof shall be 
served upon each of the other supervisors by delivering the same 
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to him personally or leaving it at his place of residence at least 
twenty days before the meeting, and the expenses of the special 
meeting and of notifying the members of the board thereof shall 
be paid by the corporation. All persons interested therein or 
owning real estate in any of the towns through which it is pro- 
posed to construct the road may appear and be heard upon the 
hearing of the application. The board may take testimony in 
respect thereto, or authorize it to be taken by a committee of the 
board and may adjourn the hearing from time to time. After 
hearing the application the board may, by an order entered in its 
minutes, authorize the corporation to construct such bridge or 
road and to take the real estate necessary for that purpose, and a 
copy of the order certified by the clerk of the board shall be 
recorded by the corporation in the office of the clerk of the county 
in which such bridge or road or any part thereof is to be located 
before any act shall be done under it 

This section was derived from Transportation Corporations Law of 1890, 
ch. 506, § 123. 

Towns authorized to purchase turnpikes, pla/nk-roads a/nd bridges: see 
County Law, § 69. 

Power of hoards of supervisors over abandoned turnpike or plamk-road: see 
County Law, § 79. 

Acquisition of plank-roads by boards of supervisors: see Highway Law, 
§ 338 et seq. 

Cited. — ^Tnis section was cited in Rochester Telephone Co. v. Ross, (1908) 
125 App. Div. 76, 109 N. Y. S. 381, affirmed (1909) 195 N. Y. 429, 88 N. E. 
793, in connection with the question of telephone company rights in city 
streets. See supra, § 102 note. 

§ 124. Commissioners to lay out road. If the application for 
the construction of aoy such road is granted, the board shall 
appoint three disinterested persons, not owners of real estate in 
any town through which the road is to be constructed, or in any 
adjoining town, commissioners to lay out the road. They shall 
take the constitutional oath of office, and without unnecessary delay 
lay out the route of such road in such manner as in their opinion 
will best promote the public interests ; they shall hear all persons 
interested who shall apply to be heard and may take testimony 
in relation thereto, and shall cause an accurate survey and de- 
scription of the road and the necessary buildings and gates, signed 
aod acknowledged by them, to be recorded in the clerk's office of 
the county. If the road is situated in more than one coimty, such 
survey and description shall be separate as to that portion in each 
county and filed in the office of the clerk of the county to which 
it relates. The corporation shall pay each commissioner three 
dollars for every day spent by him in the performance of his 
duties and his necessaiy expenses. 

This section was derived from Transportation Corporations Law of 1890, 

ch. 566, § 124. 

Form of constitutional oath: see CoNsrrruTiON, art. 13, § 1. 
Officidl oaths generally: see Public Officebs Law, § 10 et seq. 
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§ 125. Possession of and title to real estate. The route so laid 
out and surveyed by the commissioners shall be the route of the 
road, and the corporation may enter upon, take and hold for the 
purposes of its incorporation, the lands described in such survey 
as necessary for the construction of its road, and requisite build- 
ings and gates. If for any cause the owner of any of such lands 
shall bs incapable of selling the same or his name or residence 
can not with reasonable diligence be ascertained or the corpo- 
ration is unable to agree with the owner for the purchase thereof, 
it may acquire title thereto by condemnation. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 125. 

Title to turnpike after expirdtion of charter or franchise : see 13 Ann. Oas. 
666 note. 

§ 126. Use of turnpike road by plank-road. No plank-road 
shall be made on the roadway of any turnpike corporation without 
its consent, except for the purpose of crossing the same. Any 
plank-road corporation may contract with any connecting turn- 
pike corporation for the purchase of its roadway or a part thereof, 
or of its stock, on such terms as may be mutually agreed upon, and 
such stock, if purchased, shall be held by the plank-road corpo- 
ration for the benefit of its stockholders in proportion to the 
amount of stock held by each, and a transfer of stock in the plank- 
road corporation shall carry with it its proportional amount of 
the turnpike stock, and entitle the holder thereof to his share of 
the dividends derived therefrom. After the purchase of -the whole 
of the stock of any such turnpike corporation by such plank-road 
corporation the directors of the plank-road corporation shall be 
the directors of the turnpike corporation, and shall manage its 
affairs and render an account of the same annually to the stock- 
holders of the plank-road corporation. If the plank-road corpo- 
ration is dissolved, its stockholders at the time of dissolution shall 
be the stockholders of the turnpike corporation in proportion to 
the amount of «tock held by each, and the stock of the turnpike 
corporation shall thereafter be deemed to be divided into shares 
equal in number to the shares of stock of the late plank-road 
corporation, and scrip therefor shall be issued accordingly to 
each of the last stockholders of the plank-road corporation, and the 
oflScers of the turnpike corporation shall be the same in number 
as provided for in its charter or certificate of incorporation, and 
shall be chosen by such former stockholders of the plank-road 
corporation or their assigns. A corporation owning a turnpike 
road on or adjoining which a plank-road shall have been con- 
structed may abandon that portion of its road on or adjoining the 
route of which a plank-road is actually constructed and used. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 126. 

Regulation of pipe lines across turnpikes and plank-roads: see supra, § 43. 

10 
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§ 127. Width and construction of road. Every such plank- 
road shall be so constructed as to make, secure and maintain a 
smooth and permanent road, the track of which shall be made of 
timber, plank or other hard material forming a hard and even 
surface, and every such turnpike road shall be bedded with stone, 
gravel or such other material as may be found on the line 
thereof, and faced with broken stone or gravel, forming a hard 
and even surface with good and sufficient ditches on each side 
wherever practicable, and all such roads shall be laid out at 
least four rods wide, and the arch or bed at least eighteen feet 
wide, and shall be so constructed as to permit carriages and 
other vehicles conveniently to pass each other, and to pass on 
and off such road where intersected with other roada Any 
corporation which shall have once laid its road with plank may 
relay the same, or any part thereof, with broken stone, gravel, 
shells or other hard materials, forming a good and substantial 
road. Any plank-road or turnpike corporation may lay iron rails 
on its road suitable for the use of wagons and vehicles drawn by 
horses or other animals over its road, but no other motive power 
shall be used thereon. 

This section was derived from Transportation Corporatione Law of 1890, 
ch. 566, I 127. 

§ 128. Construction of bridges; obstruction of rafts prohibited. 
Every bridge constructed by any such corporation shall be built 
with a good and substantial railing or siding at least four and 
one-half feet high, and over any stream navigable by rafts the 
corporation shall keep the channel of the stream above and below 
the bridge free and clear from all deposits, formed or occasioned 
by the erection of the bridge, which shall in any wise obstruct the 
navigation thereof, and shall be liable to all persons unreasonably 
or unnecessarily delayed or hindered in passing the same for all 
damages sustained thereby. Nothing in this section shall be con- 
strued to authorize the bridging of any river or water course 
where the tide ebbs and flows, or any waters over which lihe 
federal authorities have any control, unless the consent of such 
federal authorities be first obtained; nor the construction of any 
bridge within the limits prescribed by any existing law for the 
erection or maintenance of any other bridge. 

This section was derived from Transportation Corporations Law of 1890, 
oh. 566, § 12s, as amended by L. 1895, ch. 722, § 1, and L. 1896, ch. 778, § U 

Interfering with navigation: ©ee Penal I/AW, § 1505. 

Tidewater namgation: see Navigation Law, § 60 et seq. 

RiAjers a/nd streams as public highways: see Navigation Law, § 70 et seq. 

Coimty bridges: see County Law, § 60 et seq. 

Bridge as infringement of ferry froAfvchise: see 12 Ann. Caa. 2*55 note. 

Power of state to authorize bridges over navigable waters. — Subject to the 
power of Congress to regulate navigation, the state may authorize the build- 
ing of bridges over navigable water^ though there may result some impediment 
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to navigation. Carvalho v. Brooklyn, etc.. Turnpike Co., ( 1900) 56 App. Div. 
522, 67 N. Y. S. 539, 76 N. Y. S. 859, affirmed (1902) 173 N. Y. 586, 63 N. E. 
1115. See also People v. Jeseup, (1899) 160 N. Y. 249, 54 N. E. 682, revers- 
ing judgm^t 28 App. Div. 524, 51 N. Y. S. 228. 

§ 129. Certificate of completion of road or bridge. When any 
such corporation shall have. completed its bridge or road or any 
five consecutive miles thereof, it may apply to the commissioners 
of highways of each town in which the completed road or bridge 
is situated to inspect the same, and if a majority of the commis- 
sioners are satisfied that the road or bridge is made and completed 
as required by law and in a manner safe and convenient for the 
public use, they shall make a certificate to that effect, which shall 
be filed in the office of the county clerk. Each commissioner shall 
be paid by the corporation two dollars per day for his services and 
necessary expenses. 

This section was derived from Transportation Corpor|itione Law of 1890, 
ch. 566, § 129. 

§ 130. Gates, rates of toll; and exemptions. Upon filing such 
certificate such corporation may erect a toll-gate at such bridge or 
one or more toll-gates upon the road so inspected, and may demand 
and receive the following rates of toll, a printed list of which shall 
be conspicuously posted at or over each gate: If a bridge corpo- 
ration, such sum as shall be from time to time prescribed by the 
board of supervisors of the county or counties in which the bridge 
is located. If a turnpike or plank-road, for every vehicle drawn 
by one animal, one cent per mile, and one cent per mile for each 
additional animal; for every vehicle used chiefly for carrying 
passengers, three cents per mile, and one cent per mile for each 
additional animal; for every horse rode, led, or driven, three- 
quarters of a cent per mile ; for every score of sheep or swine, one 
and one-half cents per mile, and for every score of neat cattle, 
two cents per mile. 

When diverging roads -strike any plank-road or turnpike at or 
near any toll-gate, the board of supervisors of the counly may 
direct that the toll charge shall commence from the point of such 
divergence, and only for the distance traveled on such turnpike or 
plank-road, but fractions of cents may be made units of cents in 
favor of the plank-road or turnpike corporation. The corporation 
may from time to time commute, but not for a longer period 
than one year at any one time, with any person whose place of 
abode shall adjoin or be near to the road for the toll payable at 
the nearest gate on each side thereof, and the commutation may 
be renewed from year to year. No tolls shall be charged or col- 
lected at any gate from any person going to or from public worship, 
a funeral, school, town meeting or election at which he is a voter 
to cast his vote, a military parade whidi he is required by law 
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to attend, any court which he shall be required to attend as a juror 
or witness, nor when going to or from his required work upon any- 
public highway, nor when transporting troops in the actual service 
of the United States ; and no toll from persons living within one- 
half mile of the gate by the most usual traveled road when not 
engaged in the transportation of other persons or property except 
that persons living within one mile of the gate, by the most usually 
traveled road, in an incorporated village of over six thousand 
inhabitants, when not engaged in Ike transportation of other per- 
sons or property shall be exempt from the payment of toll. 

Where a different rate is not otherwise prescribed or permitted 
by law, any corporation maintaining a plank-road, turnpike road 
or bridge and authorized, or which shall be hereafter authorized, 
to receive tolls for the passage of vehicles over the same, may 
charge and receive for each and every motor vehicle propelled by 
any power other than animal power, passing, over the same, a toll 
rate as prescribed by section three hundred ten of the highway law. 

The directors of the several plank-road and turnpike road com- 
panies in this state shall annually abate three dollars from the toll 
of any inhabitant, not an inn-keeper, or all of it if in the aggregate 
not exceeding that sum, who shall construct on his own land, and 
keep in repair, a watering trough beside the plank-road or turn- 
pike road as the case may be, well supplied with fresh water, the 
surface of which shall be two or more feet above the level of the 
ground, and easily accessible for horses with vehicles; but the 
commissioners of highways of the towns respectively shall, and 
they are hereby invested with full power and authority to designate 
those necessary for the public convenience along said plank-road 
or turnpike road, as the case may be, and no others than those 
designated shall be allowed such abatement of toll. 

In case the directors of any plank-road or turnpike road com- 
pany in this state, shall refuse or neglect to abate the toll as afore- 
said, any inhabitant having constructed a watering trough in com- 
pliance therewith, may notify the commissioner or commissioners 
of highways, as the case may be, of the town in which the same had 
been erected, of such neglect or refusal on the part of the directors 
aforesaid, whose duty it shall be, and who are hereby invested with 
full power and' authority to proceed, without delay, to an examina- 
tion of said watering trough ; and if, upon a full examination of 
the- same, the said commissioner or commissioners, as the case 
may be, or a majority of them, shall deem it necessary for the 
convenience of the public that such watering trough ought to be 
maintained, he or they, as the case may be, diall forthwith notify 
the said directors accordingly, by serving a written notice on the 
president of the company, to that effect, in which the necessity 
of its maintenance shall be clearly expressed; and if the said 
directors shall still refuse or neglect to abate the toll as afore- 
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said, and shall demand and take toll, on application for such 
abatement, in violation of the provisions of the preceding para- 
graph,- for the space of thirty days after the service of such notice, 
Qiey shall be liable to a penalty of twenty dollars, to be recovered 
in an action at law at the suit of the person having constructed said 
watering trough. 

This section was derived from Transportation Corporations Law of 1890, 
<jh. 566, § 130, as amended by L. 1893, ch. 538, § 1 ; L. 1872, ch. 274, § 2 and 
L. 1907, ch. 127, § 1 pt., incorporated. The report of the Board of Statutory 
Consolidation (1907), page 6270, haa the following note relating to this 
section : " The portion of L. 1907, Ch. 127, § 1, relating to a person maintain- 
ing a plank-foaid, turnpike road, or bridge hasi been incorporated in Highway 
Law, § 280. The part relating to corporations has been consolidated a« 
paragraph three of new matter in this section. L. 1872, Ch. 274, § 2, con- 
stitutes the first and second paragraphs of new matter. The words * and 
highway labor' are omitted because the subject of abatement of highway 
tax is covered by Highway Law, § 105, which was revised from L. 1872, Ch. 
274, § 1.'' 

Unlawfully exacting toll from member of national guard: see Penal Law, 
I 1486. 

Free passage by militia: see MttiTARY Law, § 237. 

Free use of certain turnpike roads by Indicuns : see Indian Law, § 15. 

Regulation of toll rates by boards of supervisors: see County Law, § 72. 

Bates of toll on m>otor vehicles: see Highway Law, § 292. 

Tolls for use of bridges: see notes, 58 L. R. A. 163, 30 L. R. A. (N. S.) 
363; 42L. R. A. (N. S.) 836. 

Right to take toll for use of road or bridge by automobile: see L. R. A. 
1917E 562 note. 

Business of turnpike company as affected vyith public interest subjecting it 
to regulation as to rates: see 6 L. R. A. (N. S.) 835 note. 

Crimmal liability of corporation for collecting excessive toll: see Ann. 
Cas. 1916C 465 note. 

* Right of turnpike company to m^ike mininvum charge for service: see Aim. 
Cas. 1914b 458 note. 

Meaning of word "near" with respect to location of toll gate: see Ann. 
Cas. 1913D 121 note. 

Application of section. — It has been held that the present section applies to 
companies organized under the general statute and not to those organized 
under special acts. Aurora, etc.. Plank Road' Co. v. 8chpot, (1895) 90 Hun 
66, 35 N. Y. S. 602; Monticello, etc., Turnpike R. Co. v. Leroy, (1902) 72 
App. IMv. 241, 76 N. Y. S 215; Great Western Turnpike Co. v. Shafer, ( 1901) 
67 App. Div. 331, 68 N. Y. S. 5, affirmed (1^02) 172 N. Y. 662, 66 N. E. 112.1. 

ToU as dependent upon^ distance actuaUy traveled. — It was held in Mal- 
lory V. Austin, ( 1850) 7 Barb. 626, that when a turnpike company had erected 
its gates within the distances authorized by law and had fixed the ra.tes of 
toll at the several gates so as not to exceed the legal rates for the entire dis- 
tance and for the distances between the several gates, it might lawfully 
exact the full toll thus fixed at a particular gate, notwithstanding the 
traveler might not have traveled upon the road a distance which at the 
established rate per mile actually traveled would amount to such toll. To 
the same eflfect were the cases, Stuart v. Rich, (1803) 1 Caines 182; People 
V. Kingston, etc.. Turnpike Road Co., (1840) 23 Wend. 193, 35 Am. Dec. 661. 
See also McAllister v. Albion Plank-Road Co., (1852) 11 Barb. 610. 

Exemption from toll in attending religious meeting. — ^AU persons, in what- 
ever capacity they attend a religious meeting, whether to conduct or unite 
in the exercises of devotion, are equally exempt from the payment of toll. 
Skinner v. Anderson, (1852) 12 Barb. 648. 

Exemption of fanners under former statutes. — Former statutes exempted 

farmers from turnpike tolls when going to and from their work on their 

. farms. See Newburgh, etc., Turnpike Co. v. Belknap, (1819) 17 Johns. 33; 

Cummings v. Waring, ( 1862) 39 Barb. 630. And persons going (to and retum- 
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ing from a grist mill. See Dexter, etc., Plank Road Co. v. Allen, ( 1852) 16 
Barb. 15; Bates v. Sutherland, (1818) 15 Johns. 510. 

Toll! for motor vehicles. — It was held in Mallory v. 'Saratoga Lake Bridge 
Co., (1W7) 53^ (Misc. 446, 104 N. Y. S. 1025, that a bridge company, main- 
taining a bridge carrying a public highway across a lake and authorized by 
its char/ter to collect tolls for the passage of certain vehicles and animals, 
could not demand toll for the passage of an automobile, which was not within 
the terms of its charter, but was limited to tolls epecifically granted. This 
ruling, however, was made prior to the enactment of the provision in the 
present section relating to tolls for motor vehicles. 

Validity of agreement closing private road in consideration of release from 
tolL — An agreement by a turnpike company with the occupant of a farm near 
its toll gate that if he would close up a road which diminished the travel over 
the company's turnpike, the farm and its occupants should be forever relieved 
from the payment of tolls at the gate, is supported by a sufficient considera- 
tion, and is valid though not in writing; and after forty years' recognition 
of the agreement the turnpike company cannot raiee any question as to the 
authority of the person making the agreement on its behalf. Great Western 
Turnpike Co. v. •Shafer, (1901) 57 App. Div. 331, 68 N. Y. S. 5, affirmed 
(1902) 172 N. Y. 662, 65 N. E. 1121. 

Cited.--This section wa« cited in Conly v. Clay, (1896) 90 Hun 20, 35 
N. Y, S. 521, in connection with the question of proof in suit to recover 
the statutory penalty for the unlawful exaction of toll. See infra, § 131 note. 

§ 131. ToU-gatherers. Every eiuch corporation may appoint 
toll-gatherers to collect toll at each gate, who may detain and 
prevent from passing through the gate, any person riding, leading 
or driving animals or vehicle, subject to the payment of toll, until 
the toll is paid, but if he shall unreasonably hinder or delay any 
traveler or passenger liable to the payment of toll, or shall demand 
or receive from any person more toll than he is authorized by law 
to collect, he shall forfeit to such person the sum of five dollars 
for every offense, and the corporation employing him shall be 
liable for the payment thereof, and for any damages sustained by 
any person for acts done or omitted to be done by him in his 
capacity of toll-gatherer, if, on recovery of judgment against the 
toll-gatherer therefor, execution thereof shall be returned nulla 
bona. 

This section was derived from Traneportaition Cbrporatione Law of 1890, 
ch. 566, § 131. 

Burden of proof in luit for penalty. — A person claiming, exemption from 
the payment of toll on a plank-road or turnpike and suing to recover the 
statutory penalty for the unlawful exaction thereof must show the facte 
which bring him within the statutory exemptions. Conly v. Clay, (1895) 
90 Hun 20, 35 N. Y. S. 521. 

Statutory provisions covering turnpike as applicable to plank-roada. — It 
was held in Marselia v. Seaman, (1856) 21 Barb. 319, that a statute imposing 
a penalty against toU-gatherers on turnpikes applied to toU-gatherers on 
phuik-roads also. 

§ 132. Penalty for running a gate. Any person who, with 
intent to avoid the payment of toll, shall pass any gate, without 
paying the toll required by law, or shall, with his team, carriage 
or horse, turn out of a turnpike or plank-road and pass any gate 
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thereon on ground adjacent thereto, shall forfeit for each offense 
the sum of ten dollars to the corporation injured. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 132. 

Necessary proof in action for penalty. — In an action by a turnpike or 
plank-road company to recover the statutory penalty for passing a toll gate 
without payment of toll it is necessary only for the company to prove its 
incorporation and possession of the road and the defendant's incurrence of 
the penalty; it need not show its right to erect the road and to establish its 
gates. Fredonia, etc.. Plank Road Co. v. Wait, (1858) 27 Barb. 214. 

Public highway as " ground adjacent." — It was held in Carrier v. Schoharie 
Turnpike Road Co., (1820) 18 Johns. 56, that the words "turning out on 
ground adjacent " included a turning out upon a public highway leading from 
the turnpike. To the same effect was the case of Dansville, etc., Plank Road 
Co. V. Hull, (1858) 27 Barb. 509. 

Turning out on one's own land. — ^The fact (that a person when approaching 
a toll gate turns off from the turnpike road and proceeds with his teams 
through his own fields to his barn, does not relieve him from liability to the 
statutory penalty, where it appears that he does so to avoid the payment 
of the legal toll. Canastota, etc.. Plank Road Co. v. Parkill, (1866) 60 
Barb. 601. 

Right of company to sue for penalty where road has been leased. — ^A plank- 
road company may sue for the statutory penalty for forcibly passing one of 
its gates without payment of toll although it has leased the portion of the 
r(Mtd where the offense is committed. Monterey Plank-Road Co. v. Chamber- 
lain, (1865) 33 N. Y. 46, reaffirming (1865) 32 N. Y. 659. 

Right to enjoin maintenance of private road paraUeling plank-road. — It 
has been held that one who opens and works a road upon his «wn land parallel 
to and adjoining a plank-road so that the same is passable for travelers and 
is used by them to pass the plank-road gate to the prejudice and loss of the 
plank-road company, cannot be enjoin^ from m-aintaining the road, even 
though the act of the landowner is done for the express purpose of injuring 
the plank-road company. In such a case the maxim sic utere tuo ut alienum 
non laedas does not apply, and as to the plank-road company the act is 
damnum absque injuria. Auburn, etc., Plank-Road Co. v. Douglass, (1854) 
9 N. Y. 444, reversing 12 Barb. 553, and overruling Oroton Turnpike Co. v. 
Ryder, ( 1815) 1 Johns. Ch. 611, and Newburgh Turnpike Co. v. Miller, ( 1821) 
6 Johns. Ch. 101. 

§ 133. Location of gates and change thereof. No such corpo- 
ration shall erect any toll-gate, house or other building within ten 
rods of the front of any dwelling house, bam or other out house, 
without the written consent of the owner, and the oounty judge 
of the county in which the same is located shall, on application, 
order any building so erected to be removed, and if a majority of 
the commissioners of highways of any town, in which a toll-gate 
shall be located, or in an adjoining town, shall deem the location 
of any gate unjust to the public interests by reason of the prox- 
imity of diverging roads or otherwise, they may, on fifteen days^ 
written notice to the president or secretary of the corporation, 
apply to the county court of the county in which the gate is located, 
for an order to alter or change its location. On hearing such 
application, aod viewing the premises, if deemed necessary, the 
court may make such order in the matter as may be just and 
proper. Either party may, within fifteen days thereafter, appeal 
to lie appellate division of the supreme court from such order, on 
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giving such security as the county judge, making the order, may 
prescribe. Upon such appeal the supreme court, on motion of 
either party and on due notice, shall appoint three disinterested 
persons who are not residents of any town through or into which 
such road shall run, or to or from which it is the principal 
thoroughfare, or any adjoining town, as referees to hear, try and 
determine the appeal. Such referees shall view the premises and 
the location of ihe gate, and hear the parties in the same manner 
as on the trial of an issue of fact by a referee in a civil action in 
the supreme court, and report their decision thereon and the 
reasons therefor, and the evidence taken thereon to the supreme 
court, and such court shall review the report and render judgment 
thereon as justice and equity shall require, which shall be final 
and conclusive. The referees shall be entitled to the same fees as 
referees in civil actions in the supreme court, to be paid in the 
first instance by the party in whose favor their report or decision 
shall be, and the supreme court shall award judgment therefor, 
with such costs and expenses as it may deem reasonable, to the 
successful party on the appeal, which judgment shall be entered 
with the order affirming or reversing the order appealed from, 
and may be ei^orced by execution as a judgment of a court of 
record. If the order of the county court is not appealed from, it 
may be enforced, as the court may direct, and the court may allow 
such costs as may be deemed just and equitable. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 133. 

Power of town authorities to contract as to location of gates. — It was held 
in Palmer v. Fort Plain, etc., Plank-Road Co., (1854) UN. Y. 376, that 
while the town authorities had the power to grant to a plank-road company 
the right to use the highways of the town and to agree upon the amount of 
the compensation therefor, they had no right to contract with the company 
with r^ard to the location of its toll gates. 

Cited. — ^The statute embodying the present section was cited in Matter of 
Lewiston Highway Corners, (1853) 15 Barb. 136, in connection with the ques- 
tion of costs on appeal from an order of the coimty court for the removal of 
a toll gate. 

f 

§ 134. Inspectors; their powers and duties. The commis- 
sioners of highways of the several towns and the trustees or other 
officers in the incorporated cities and villages of the state, who 
perform the duties of commissioners of highways in such cities 
and villages, shall be inspectors of plank-roads and turnpikes, in 
their respective towns, cities and villages. They shall inspect or 
cause to be inspected by one or more of them the whole of su-^h 
turnpike or plank-road as lies in their respective towns, villages 
or cities, at least once in each month, and whenever written com- 
plaint shall be made to any inspector, that any part of such road 
lying in the town, city or village of such inspector is out of repair 
he shall, without delay, view and examine the part complained of. 
If such turnpike or plank-road shall be foimd to be out of repair 
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or in condition not to be conveniently used by the public, such 
inspectors or either of them, or the one to whom such complaint 
shall have been made, shall give written notice to the toll-gatherer, 
or person attending vthe gate nearest the place out of repair or in 
bad condition, to cause the same to be put in good condition before 
a time therein designated not less than forty-eight hours after the 
service of such notice, or to appear before the county court of the 
county in which that part of the road is situated, at a time in said 
notice designated, and show cause why such turnpike or plank- 
road should not be repaired or put in good condition as in said 
notice directed. If such road shall not have been theretofore 
repaired or put in good condition as in said notice directed, then 
the county court shall, upon the return of such notice, hear the 
allegations and proofs of the parties, and it shall always be open 
for that purpose ; and if the court shall find such road to be out 
of repair or in bad condition it may give additional time for the 
repair thereof, or it may order the gate nearest the place out of 
repair or in bad condition to be immediately upon the service of 
the order, or at a time therein specified, thrown open and to remain 
open until the road shall be fully repaired at the place directed 
to be repaired as aforesaid. Such order shall be served in the 
manner therein specified upon the keeper of the gate so ordered 
to be thrown open. Any inspector within the town, city or village 
where such road has been repaired pursuant to notice or order 
as aforesaid, may certify that such road has been duly repaired. 
The fees of the inspector for the services above mentioned shall be 
two dollars for each day actually employed, together with neces- 
sary witness fees, to be paid by the corporation or person whose 
road is so inspected, if the gates are ordered to be thrown open, but 
otherwise to be charged, audited and paid in the same manner as 
other fees of commissioners of highways. Any inspector who 
neglects to perform his duties shall forfeit to the party aggrieved 
the sum of twenty-five dollars for each offense. Every keeper of a 
gate ordered to be thrown open, not immediately obeying such 
order or not keeping such gate open until such road shall be fully 
repaired or until a certificate that such road has been duly repaired 
is granted, or hindering or delaying any person in passing, or 
taking any tolls from any person passing such gate during the 
time it ought to be open, shall forfeit to the party aggrieved the 
sum of ten dollars for each offense, and the corporation or person 
owning the road, who shall refuse or neglect to obey the require- 
ments of any such order, shall forfeit to the people of the state 
the sum of two hundred dollars for each offense. 

This section was derived from Transportation Corporations Law of 1890, ch. 
566, § 134, as amended by L. 1896, ch. 343, § 1. 

Scope of powers of inspectors. — The power of the inspectors extends no 
further than to notify the toll-gatherer to repair, and in default of repair 
to order the toU gate on the road to be thrown open until the repairs are 

11 
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made. They have no right to make repairs and charge the same either 
against the toll-gate company or against the municipality they represent. 
People V. Cummings, (1900) 53 App. Div. 36, 66 N. Y. S. 681, reversed on 
other grounds (1901) 166 N. Y. 110, 69 N. E. 703. 

Recovery of penalties. — The statute imposes a penalty for every violation of 
the prohibitions contained in the present section, and all the penalties in- 
curred may be recovered in one section. Suydam v. Smithy (1873) 52 N. Y. 
383. 

§ 135. Change of route; extensions and branches. Any such 
corporation may, with the written consent of the owners of two- 
thirds of its capital stock and of a majority of the commissioners 
of highways of the town or towns in which any change or exten- 
sion is proposed to be made, construct branches to its main line 
or extend the same, or change the route of its road or any part 
thereof, and acquire the right of way for the same in the same 
manner as for the original or main line, and may, by any of its 
officers, agents or servants, enter upon lands for the purpose of 
making any examination, survey or map, doing no unnecessary 
damage ; but before entering upon, taking or using such lands, the 
corporation shall make a survey and map thereof, designating 
thereon the lands of each owner or occupant intended to be taken 
or used, which shall be signed and acknowledged by the engineer 
making the same and the president of the corporation and filed 
in the office of the clerk of the county in which the land is situated. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 135. 

Effect of extension without statutory consent upon prior stock subscrip- 
tions. — An extension of a road by a plank-road company and an increase of 
capital stock for that purpose, made without the statutory consent of the 
stockholders and highway commissioners, releases a subscriber to the stock 
of the corporation whose subscription is made before the extension. Macedon, 
etc., Plank Road Co. v. Lapham, (1854) 18 Barb. 312. 

Cited. — The statute embodying the present section was cited in Heath v. 
Barmore, (1872) 50 N. Y. 302, affirming 49 Barb. 496, in connection with the 
question of surrender of road. See infra, § 140 note. 

§ 136. Mile-Stones, guide-posts and hoist-gates. A mile-stone 
or post shall be erected and maintained by every such corporation 
on each mile of its road, on which shall be fairly and legibly . 
marked or inscribed the distance of snch stone or post from the 
place of commencement of the road, and when the road shall 
commence at the end of any other road having mile-stones or posts 
on which the distance from any city or town is marked, a continu- 
ation of that distance shall in like manner be inscribed. A guide- 
post shall also be erected at the intersection of every public road 
leading into or from every turnpike or plank-road, on which shall 
be inscribed the name of the place to which such intersecting road 
leads in the direction to which the name on the guide-post shall 
point. No plank-road or turnpike corporation shall erect or put 
up any hoist-gate on its road. Any person who shall wilfully 
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break, cut down, deface or injure any mile-stone, post or gate on 
such road, or dig up, or injure any part of the road, or anything 
belonging thereto, shall forfeit to the corporation twenty-five 
dollars for each offense, in addition to the damages resulting from 
the act. 

This section wes derived from Transportation Corporations Lj^w of 1890, 
ch. 666, § 136. 

Unlawful injv/ry or removal of mile-hoard, mile-atone or guide sign: see 
Penal Law, § 1423, subd. 11. 

.§ 137. Location of office of corporation. Within two weeks 

after the formation of any such corporation its directors shall 

designate some place within a county in which its road or bridge 

or some part thereof shall be constructed, as its office, and shall 

give public notice thereof by publishing the same once in each 

week for three successive weeks in a public newspaper in the 

county, and shall file a copy of the notice in the office of the county 

clerk of every county in which any part of the road or bridge is, 

or is to be constructed, and if the location of such office shall be 

changed, like notice of the change shall be published and filed, in 

which shall be specified the time of making the change, before it 

shall take effect. Every notice, summons or other paper required 

by law to be served on the corporation may be served by leaving 

the same at such office with any person having charge thereof, at 

any time between nine o'clock in the forenoon and five o'clock in 

the afternoon of any day except Sunday or a legal holiday. 

This section was derived from Traosportation Corporations Law, L. 1890, 
ch. 666, § 137. 

§ 138* Consolidation of corporations ; sale of franchise. Any 

two or more of such corporations may consolidate into one cor- 
poration on such terms as the persons owning twor-thirds of the 
stock of each corporation may agree upon, and may change the 
name of the road on filing in the office where the original cer- 
tificates of incorporation were filed, a certificate containing the 
names of the roads so consolidated, and the name by which such 
road shall thereafter be known. Any plank-road or turnpike cor- 
poration may, with the consent of the owners of sixty per centum 
of its stock, sell and convey the whole or any part of its rights, 
property and franchises to any other domestic plank-road or turn- 
pike corporation, and such sale and conveyance shall vest the rights, 
property and franchises thereby transferred in the corporation to 
which they are conveyed for the term of its corporate existjence. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 138. 

§ 139. Sale of rights, franchises and property to the county. 

Any turnpike, plank-road or bridge corporation may by the affirm- 
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ative vote of stockholders owning a majority of the stock thereof, 
expressed in writing, or at a speciial meeting of the stockholders 
of such corporation held upon written notice of at least ten days 
to all the stockholders thereof, authorize its board of directors or 
trustees, to dispose of the rights, franchises and property of such 
corporation within a county, pursuant to sections three hundred 
and thirty-eight to three hundred and forty-two, inclusive, of the 
highway law, for a specified sum ; and thereupon the board of direc- 
tors or trustees of such corporation may convey and sell such 
rights, franchises and property to the county accordingly. 

This section was derived from L. 1899, ch. 594, § 1, a;s amended by L. 1905, 
ch. 120, § 1, and L. 1907, ch. 104, § 1. 

Taking toll bridge by eminent domain: see 13 L. R. A. 432 note. 

Compensation for taking toll road for public use: see 47 L. R. A. (N. S.) 
796. 

Apportionment of cost of bridge. — ^Where a bridge is bought by a county for 
the benertRt of the county at large it is proper for the board of supervisors 
to levy the cost of the bridge upon all the towns of the coimty according to 
their equalized assessment rajther than upon the two towns connected by 
the bridge. Saratoga Lake Bridge Co. v. Walbridge, (1910) 140 App. Div. 
817, 126 N. Y. S. 468. 

Mandamus to compel payment for bridge. — ^Where the board of supervisors 
of a county have purchased a bridge pursuant to the statute, and by resolu- 
tion of the board have accepted a deed of the bridge property and audited 
the claim of the grantor with the recommendation that it should be paid 
by assessing to each town in the county its proportionate share of the pur- 
chase price on the basis of the equalized valuation of the towns, and the tax 
has been levied and collected on tiiat basis, the coimty treasurer will be oom- 

giUed by mandamus to pay the audit to the bridge company. Saratoga Lake 
ridge Co. v. Walbridge, (1910) 140 App. Div. 817, 126 N. Y. S. 468. 

§ 140. Surrender of road. The directors of any plank-road or 
turnpike corporation may abandon the whole or any part of its 
road at either or both ends thereof,^ upon obtaining the written 
consent of the stockholders, owning two-thirds of the stock of 
the corporation, which surrender shall be by a declaration in writ- 
ing to that effect, attested by the seal of the corporation and 
acknowledged by the president and secretary. Such declaration 
and consent shall be filed and recorded in the clerk's office of the 
county in which any part of the road abandoned shall be situated, 
and the road so abandoned shall cease to be the road or the prop- 
erty of the corporation, and shall revert and belong to the sev- 
eraJ towns, cities and villages through which it was constructed, 
and the corporation shall no longer be liable to maintain it or to 
be assessed thereon, or permitted to collect tolls for traveling over 
the same, but without impairing its right to take toll on the remain- 
ing part of its road at the rate prescribed by law. And whenever 
any turnpike or plank-road company, now existing or hereafter 
created, shall abandon all or any part of its road within this state, 
in the manner above provided, or whenever the charter or franchise 
of such company shall be annulled or revoked, the road of such 
turnpike or plank-road company shall revert to and belong to the 
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several towns, cities and villages through which such road shall 
pass. And it shall be the duty of the several towns, cities and vil- 
lages acquiring any road under this section to immediately lay out 
and declare the same a free public highway. And it shall be the 
duty of the several towns, cities and villages, to maintain and work 
every road acquired under the provisions of this section in the 
same manner as the other roads of such towns, cities and villages 
are maintained and worked. And any town, city or village may 
borrow money in the manner provided by law for the purpose of 
improving or repairing the same. 

This section was derived from Transportation Corporations Law, L. 1890, 
ch. 566, I 139, as amended by L. 1896, ch. 964, § 1. 

Power of hoards of supervisors over abandoned turnpike or plank-road: 
see County Law, § 79. 

Maintenance of road after revocation of franchise. — ^Where the franchise 
of a turnpike or plank-road company is revoked, the road reverts to the sev- 
eral towns, cities and villages through which it paaees, and it is ithe duty 
of those mimicipalities to maintain th« road; no obligation reste upon the 
state to do %o even though in the act of revocation it is stated that the road 
" should be vested in and become the property of the state of New York and 
Its grantees." Op. Atty.-Gen. (1903) 286. 

Effect of expiration of charter and surrender upon lands held in fee.-^The 
land of a plank-road company which has been purchased by it in fee for its 
road cannot, against its wiU, be devoted to the use of the public for a highway 
upon the expiration of the charter of the company. Such land passes to the 
directors of the company as trustees for creditors and stockholders. People 
V. Mewburgh, etc.. Plank Road Co., (1881) 86 N. Y. 1, reversing on other 
grounds 23 Him 173. Under the ©tatute, however, a surrender of its road by 
a turnpike or plank-road company is equivalent to an alienation by the 
company, and embraces lands acquired by the company which before were no 
part of a highway as well as those which were, when acquired by the com- 
pany, public highways. Heath v. Barmore, (1872) 50 N. Y. 302, affirming 
49 Barb. 496. 

Aa to payment for lands not originally a highway, see infra, § 150. 

Action to compel surrender. — It was held in Palatine v. New York Cenit., 
etc., R. Co., (1897) 22 App. Div. 181, 47 N. Y. S. 1024, that where a railroad 
company ceased to care for and maintain a road as a turnpike road the statute 
imposed upon it the duty of surrendering possession of all parts of it to 
the control of the highway commissioners, and if it refused to do so an action 
lay under section 16 of the Highway Law to compel it to do so. 

Abandonment of bridge by turnpike company. — It was held in People v. 
Queens County, (1896) 151 N. Y. 190, 45 N. E. 453, affirming 91 Hun 241, 36 
N. Y. S. 1131, that the facts in reference to Maspeth avenue, in the counties 
of Kings and Queens, constructed in 1836 by a turnpike company and carried 
across Newtown creek, a navigable tidal stream forming the boundary between 
the two counties, by a bridge in existence from 1836 to 1878, furnished rea- 
sonable groimd for the presumption that the rights of the turnpike company 
and its successors had been extinguished and that the road had become a legal 
public highway, so that the statutory duty of rebuilding the bridge, under 
section 68 of the County Law,, rested upon the board of supervisors of the 
two counties. 

§ 141. Taxation and exemption. So much of any bridge or 
toll-house of any bridge corporation as may be within any town, 
city or village, shall be liable to taxation therein as real estate. 
Toll-houses and other fixtures and all property belonging to any 
plank-road or turnpike corporation shall be exempt from assess- 
ment and taxation for any purpose until the surplus of annual 
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receipts of tolls on its road over necessary repairs and a suitable 
reserve fund for repairs or relaying of plank, shall exceed seven 
per centum per annum on the first cost of the road. If the asses- 
sors of any town, village or city and the corporation disagree con- 
cerning any exemption claim, the corporation may appeal to the 
county judge of the county in which such assessment is proposed 
to be made, who shall, after due notice to both parties, examine 
the books and vouchers of the corporation, and take such further 
proof as he shall deem proper, and decide whether such corpora- 
tion is liable to taxation under this section, and his decision shall 
be final. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 140. 

Exemption under general statute as affected by special charter provisions. 
— It was held .in People v. Cummings, (1901) 166 N. Y. 110, 59 N. E. 703, 
reversing on other grounds 53 Alpp. Div. 36, 65 N. Y. S. 681, that the exemp- 
tion from assessment for public improvements conferred upon a plank-road 
company by the general statute was withdrawn by subsequently enacted pro- 
visions of a city charter authorizing such assesememt. 

§ 142. Hauling logs and timber. Any person who shall draw 

or haul or cause to be drawn or hauled, any logs, timber or other 

material upon the bed of any plank or turnpike road, unless the 

same shall be entirely elevated above the surface of the road on 

wheels or runners, and the road-bed shall be injured thereby, or 

who shall do or cause to be done any act by which the road-bed, or 

any ditch, sluice, culvert or drain appertaining to any turnpike or 

plank-road shall be injured or obstructed, or shall divert or cause 

to be diverted, any stream of water so as to injure or endanger 

any part of such road, shall forfeit to the corporation the sum of 

five dollars for every offense in addition to the damages resulting 

from the wrongful act. 

This section was derived' from Transportation Corporations Law of 1890, 
ch. ^6, § 141. 

§ 143. Encroachment of fences. Whenever the president or 
secretary of any turnpike or plank-road corporation shall notify 
any inspector of such roads in the county where situated that any 
person is erecting or has erected any fence or other structure 
upon any part of the premises lawfully set apart for any such 
turnpike or plank-road, the inspector shall examine into the facts 
and order the fence or other structure to be removed if it shall 
appear to be upon any part of any such road, and any person 
neglecting or refusing to remove the same within twenty days or 
such further time not exceeding three months, as may be fixed by 
the inspector, shall forfeit to the corporation the sum of five dol- 
lars for every day, during which the fence or other structure shall 
remain upon such road, but no such order shall require the 
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removal of any fence, previously erected, between the first day of 
December and the first day of April. 

This section was derived from Tramsportation Corporations Law of 1890^ 
ch. 566, § 142. 

§ 144. Penalty for fast driving over bridges. Any plank-road^ 
turnpike or bridge corporation may put up and maintain at con- 
spicuous places at each end of any bridge, owned or maintained 
by it, the length of whose span is not less than twenty-five feet, a 
notice with the following words in large characters : " One dollar 
fine for riding or driving over this bridge faster than a walk." 
Whoever shall ride or drive faster than a walk, over any bridge, 
upon which such notice shall have been placed, and shall then be, 
shall forfeit to the corporation the sum of one dollar for every 
such offense. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 143. 
Injury to or destruction of bridge: see Penal Law, § 1423, subd. 1. 

§ 145. Acts of directors prohibited. No director of any such 
corporation shall be concerned, directly or indirectly, in any con- 
tract for making or working any road belonging to it during the 
time he shall be a director. No contractor for the making of such 
road, or any part thereof, shall make a new contract for the per- 
formance of his work, or any part of it, other than by hiring 
hands, teams, carriages or utensils to be superintendent and paid 
by himself, unless such new contract and its terms be laid brfore 
the board of directors and be approved by them. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 666, § 144. 

§ 146. Actions for penalties. No action to recover any penalty 
against any turnpike or plank-road corporation, shall be com- 
menced or maintained against it, or any of its officers or agents, 
unless commenced within thirty days after the penalty was 
incurred. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 145. 

§ 147. Proof of incorporation. If any action brought by or 
against any domestic turnpike or plank-road corporation, which 
shall have been in actual operation, and in possession of a road 
upon which it has taken toll for five consecutive years, next pre- 
ceding the commencement of the action, parol proof of such cor- 
porate existence and use shall be sufficient to establish the incor- 
poration of the corporation, for all the purposes of the action, 
unless the opposing party shall set up a claim in his complaint or 
answer duly verified of title in himself to the road, or some part 
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thereof stating the nature of his title, and right to the immediate 
possession and use thereof. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 146. 

§ 148. When stockholders to be directors. When the whole 
number of stockholders in any turnpike or plank-road corporation 
shall not exceed the number of directors specified in the certificate 
of incorporation, each stockholder shall be a director of such cor- 
poration, and the stockholders shall constitute the board of 
directors, whatever may be their number, and a majority thereof 
shall be a quorum for the transaction of business. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 147. 

" Quorum " and " majority " defined : see General Constbucton Law, 
§ 41. 

Quorum of directors and powers of majority: see General Oobpobation 
Law, § 34. 

§ 149. Dissolution of corporation; road to be a highway. 
Every turnpike, plank-road or bridge corporation may be dis- 
solved by the legislature when, by the income arising from tolls, it 
shall have been compensated for all moneys expended in purchas- 
ing, making, repairing and taking care of its road, and have 
received in addition thereto an average annual interest at the rate 
of ten per centum, and on such dissolution all the rights ,and prop- 
erty of the corporation shall vest in the people of the state. Any 
such corporation, which shall not within two years from the filing 
of its certificate of incorporation, have commenced the construc- 
tion of its road or bridge and actually expended thereon ten per 
centum of its capital, or which shall not within five years from 
such filing have completed its road or bridge, or, in case such 
bridge is destroyed, shall not rebuild the same within five years, or 
which for a period of five consecutive years shall have neglected 
or omitted to exercise its corporate functions, shall be deemed 
dissolved. Where the corporation has neglected or omitted for 
five years to exercise its corporate functions, and its road-bed or 
right of way shall have been used as a public highway for that 
period, or where any such corporation shall have become dis- 
solved, or where the road or any part of it of a turnpike or plank- 
road corporation, or the bridge of any bridge corporation, shall 
have been discontinued, such road-bed or right of way, and such 
discontinued road or bridge, and the road or bridge of any such 
dissolved corporation, shall thereafter be a public highway, with 
the same effect as if laid out by the commissioners of highways 
of the town, and be subject to the laws relating to highways and 
the erection, repairing and preservation of bridges thereon. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 666, § 148. 
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Cited. — This section was cited in Rexford Flats Bridge Co. v. Canal Board, 
(1916) 96 Misc. 272, 160 N. Y. S. 705, in connection with the question of the 
restoration of a bridge under section 3 of chapter 147 of the Laws of 1903, 
after the expiration of the bridge eonnpany's charter. It was cited in Matter 
of Mechanicville Bridge Co., (1913) 83 Misc. 331, 145 N. Y. S. 1068, in con- 
nection with the review of the award of commissioners under section 265 of 
the Highway Law, relating to the condemnation and purchase of toll bridges.. 
See Highway Law, § 265 note. 

§ 150. Town must pay for lands not originally a highway. 
When the corporate existence of any plank-road or turnpike cor- 
poration shall have ceased by limitation of time, or where any 
judgment of ouster or dissolution, or restraining the exercise of 
its franchises, has been rendered in any action against it, such 
portion of the line of its road as was built over lands which were 
originally purchased by it and not previously a public highway 
shall not be used as a public highway, nor be taken possession or 
control of by the town in which the same may be, or by any of the 
authorities thereof, or be claimed or worked or used as a public 
highway until the town shall pay over to the treasurer, receiver or 
other legal representatives of the corporation, or its assigns, the 
principal sum of the amounts paid by it for such lands, as shown 
by the deeds of conveyance thereof to it, and every such judgment 
shall provide accordingly. Such payments shall be made within 
three months after the expiration of the corporate existence of the 
corporation, or if any such judgment has been or shall be rendered 
within three months after service of written notice of the entry 
thereof on the supervisor of the town, and the person receiving 
such payment shall execute a proper discharge therefor and a 
conveyance to the town of all the title and interest which the cor- 
poration had in such lands at the expiration of its corporate 
existence. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 149. 

§ 151. Highway labor upon line of plank-road or turnpike. 
Every person liable for highway labor living or owning property 
on the line of any plank-road or turnpike may, on written appli- 
cation to the commissioners of highways of the town, on any day 
previous to making out the highway warrant by the commis- 
sioners, be assessed for the highway labor upon his property upon 
the line of such road, in the discretion of the commissioners to be 
worked out upon the line of such road as a separate road district, 
and the commissioners shall make a separate list of the persons 
and property so assessed, as for a separate road district, and 
deliver the same to one of the directors of the corporation owning 
such road, who shall cause such highway labor to be worked out 
on such road in the same manner that overseers of highways are 
required to do, and such directors shall possess the powers and 
12 
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have the authority to compel the performance of such highway 
labor or the payment of the tax therefor as such overseers now 
have by law, and shall make like returns to the commissioner of 
highways, and any person so assessed may commute for the high- 
way labor assessed upon him or his property by paying the sum 
now fixed by law as the commutation for such highway labor. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 566, § 150. 

Howra of labor on highways and payment therefor: see Labor Law, § 3. 

Employment of convicts on public highways: eee Prison Law, § 179. 

Application for services of prisoners on highways: see Highway Law, § 70; 
County Law, § 93. 

Application of provisions of Labor Law to work on highways: see Highway 
Law, § 156. 

§ 152. Extension of corporate existence. No turnpike, plank- 
road or bridge corporation shall extend its corporate existence, 
pursuant to the provisions of the general corporation law, without 
the written consent of the persons owning at least two-thirds of 
its capital stock, nor without the consent of the board of super- 
visors of each county in which any part of its road or bridge is 
situated, which consent shall be given by a resolution of the board 
adopted at any regular or special meeting, and a copy of such 
res(dution, certified by the clerk of the board, or verified by the 
affidavit of some member thereof, together with such consent of 
the stockholders, and a statement verified by the affidavit of the 
president and treasurer of the corporation, showing the actual 
capital expended upon the construction of the road, exclusive of 
repairs, the name of each town or ward through or into which 
the road passes, and, if any part of the road shall have been 
abandoned, the actual cost of the remaining part, exclusive of 
repairs, shall be filed with the certificate of the continuance of 
the corporate existence. No further abandonment of any road 
belonging to a corporation whose corporate existence has been so 
extended shall be made, except with the consent of a majority of 
the board of supervisors of the county in which the abandoned 
portion of the road may lie, which consent shall be filed in the 
office of the clerk of the county. 

This section was derived from Transportation Corporations Law of 1890, 
ch. 56d, § 151. 

Extension and revival of corporate ewistence: see General Corporation 
Law, §§ 37, 38. 

Power of boards of supervisors over abandoned turnpike or plank roads: 
see Couirnr Law, § 79. 
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* ARTICLE 10-a 
Freight Terminai, Corporations 

Section 153. Definitions. 

154. Incorporation. 

155. Classification of business; discriminations; liability. 

156. Supervision. 

157. Indebtedness; consolidation; right of way. 

158. Regulation. 

159. Inconsistent acts, effect. 

§ 153. Definitions. Whenever used in this article unless Oiirr- 
wise expressly stated: 

(a) "Local authority" means in the city of New York tlio 
board of estimate and apportionment of said city; and in every 
other case the local authority or authorities in control of the 
streets, roads, bridges, viaducts, highways, avenues, boulevards, 
driveways, parks, parkways, docks, bulkheads, wharves, piers, or 
other public grounds and waters, that under this article may be 
taken or used or affected. 

(b) " Terminal docks " means any dock or docks, pier or piers, 
wharf or wharves, marginal wharf, bulkhead or bulkheads, basin 
or basins, mooring place, anchorage or other place at which ship- 
ping of any sort may receive or discharge freight or be itself 
berthed, detained, protected or operated in connection with other 
terminal facilities. 

(c) " Terminal basins " means basin or basins, harbor or har- 
bors, graving or loading dock or docks that may be provided by 
the inclosure, natural or artificial, of water for the flotation, pro- 
tection or handling of shipping or freight, or for transport service 
of any class. 

(d) " Terminal ways " means a way or ways constructed or 
operated under the provisions of this article for the transport 
of freight to, from, across or along any water-front or marginal 
wharf of the city or terminal stations or terminal stores adjacent 
or in proximity thereto or any extension or extensions, branch or 
branches, approach or approaches, siding or sidings thereof, upon, 
lying upon, above, or below any street, avenue, road, highway, 
park or parkway, bridge, viaduct or public place or water-front 
property in the city, including all equipment and terminal facili- 
ties, of every kind used, operated or owned by or in connection 
with any such way so constructed or operated under this article. 

(e) " Terminal stations " means a building or buildings, struc- 
ture or structures erected or acquired or occupied or used under 
the provisions of this article in connection with terminal ways 

*New. Added by L. 1911, ch. 778. As enacted the article was without a 
syllabus of the sections contained in it and one has been added as above for 
facility of reference. 
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for the receipt, handling, delivery or shipment of freight, includ- 
ing terminal stores and appurtenances and appliances necessary 
for the operation thereof, whether such huildings and other struc- 
tures or portions thereof are used exclusively for terminal stations 
or terminal stores or in part for warehousing, manufacturing or 
other purposes. 

(f ) " Terminal stores " means a building or buildings or space 
being a part of or adjacent to a terminal station for the temporary 
storage of freight while in the process of delivery, shipment or 
transport. 

(g) " Terminal warehousing " means the storage, retention 
and protection of property either for other purposes than as an 
incident of delivery, shipment or transport, or under contract for 
a longer period at any time than ten days from the making of 
the contract therefor, as carried on in premises physically con- 
nected with or adjacent to terminal railways, basins or stations. 

(h) " Terminal factories " means the space used for manufac- 
ture and the storage incidental thereto of materials, supplies and 
products, together with such power, light, machinery, and other 
facilities therefor as may be supplied in connection therewith in 
premises physically connected with or adjacent to terminal ways, 
basins or stations. 

(i) " Terminal facilities " means any or all terminal way or 
ways, terminal station or stations, marginal wharf, terminal basin 
or basins, terminal store or stores, water-front property, and 
transportation of property thereon, thereby, thereto or therefrom 
by this article provided for or mentioned and equipment thereof 
and therefor. 

( j ) " Equipment " means elevators, conveyors and conveying 
apparatuses, hoists, chutes, float-bridges, transfer-bridges and 
appliances for lighting, heating or refrigerating, roadbed, tracks, 
switches, cross-overs, spurs, signals, telphers, cars, motors, engines 
and rolling stock of all description; tugs, floats and lighters; 
power plant, substations and transformers, appliances for trans- 
mission of power by third rail, overhead wires or other means; 
telephone and telegraph wires and other means of communica- 
tion ; together with all appurtenances and appliances appertaining 
thereto, connected therewith, or used in the operation thereof. 

(k) " Street " includes avenue, road, alley, lane, highway, via- 
duct, bridge, tunnel, subway, park, parkway and every class of 
public road, square and place, except marginal wharf. 

(1) The term "transportation" includes any service in con- 
nection with the receipt, delivery, carriage, elevation, transfer in 
transit, sorting and handling of property transported, and also the 
handling of goods on or in terminal basins, terminal ways, ter- 
minal stations, terminal stores or water-front property by mechani- 
cal appliances or other means. 
New. Added by L. 1911, ch. 778, | 1. 
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§ 154. *Incorpo(ration. Three or more persons may become a 
corporation for the supply, maintenance and operation of freight 
terminal facilities — including docks, wharves, bulkheads, basins, 
tugs, floats, lighters and other shipping, and wharfage and lighter- 
age for the receipt, delivery, storage or handling of freight; 
terminal ways for initial or final local transport of freight received 
for shipment or delivery in or from the locality in which the 
business of such corporation shall be carried on ; terminal stations 
and stores for the receipt, storage, handling, protection and preser- 
vation of freight; terminal warehousing; freight collection, 
delivery and express service to and from terminal docks, terminal 
ways, terminal stations, terminal stores and warehouses of and for 
freight for transport, handling, storage, warehousing, carriage, 
manufacture or use thereby, thereat or in such locality ; terminal 
factory facilities, including room, power, heat, light and machinery 
for the use, manufacture, handling, display, sale and shipment of 
such supplies, materials and products as at such locality shall or 
may be received or shipped as freight from or by any terminal 
wharf, way, station, store, warehouseman, manufacturer, or carrier 
doing business at such locality; and equipment for such docks, 
ways, stations, stores, warehouses, service and factories — by 
mating, signing, acknowledging and filing a certificate stating the 
name of the corporation — which shall include the words *^ freight 
terminal company; " its object as above set forth; the amount of 
its capital stock, not less than one million dollars if its principal 
place of business is to be in the borough of Manhattan, five hun- 
dred thousand dollars if in the borough of Brooklyn, two hundred 
and fifty thousand dollars if in either of the boroughs of the Bronx, 
Queens or Richmond, in the city of New York, and one hundred 
thousand dollars if in any other locality of the state ; the number 
of its directors, not less than three nor more than thirteen; the 
names and places of residence of the directors for the first year; 
and a statement of the place and the limits of the locality in 
which such corporation shall do business. 

Provided, that nothing in this article shall be so construed as 
to permit any freight terminal company to engage in manufacture 
or production except of supplies for its own use, including power, 
heat, light and equipment for such terminal docks, ways, stations, 
stores, warehouses and factories, and nothing herein contained 
shall be deemed to include any right or privilege to carry on the 
business of generating, selling or distributing electricity for light, 
heat and power purposes, nor shall the right, operation and use of 
such privileges be extended beyond the streets or marginal streets 
bounding or occupied by the terminal docks, ways, stations, stores, 
warehouses and factories operated by any freight terminal com- 
pany. No railroad corporation, and no corporation or joint-stock 

* Section heading inserted for faxjility of reference. 

Digitized by C3OOQ IC 



90 TRANSPORTATION CORPORATIONS LAW 

§1 165, 156 Freight Terminal Corporations L. 1909, ch. 219 

association engaged in carrying on what is known as an express 
business, shall either directly or indirectly, or through the medium 
of a holding company or otherwise, purchase, acquire or hold any 
of the stocks or any bonds or other evidences of indebtedness issued 
by any corporation which is formed under the provisions of this 
article. 

New. Added by L. 1911, ch. 778, § 1. 

General provisions relating to incorporation: see GENE&iU. Corpobation 
Law, § 4 et seq. 

FiUng of certificate. — The secretary of state should not file a proposed cer- 
tificate of incorporation which contains statement showing that the objects 
of the proposed corporation are to carry on business as a freight terminal 
corporation unless there has been a compliance with the present article of the 
Transportation Corporations Law. Op. Atty.-Gen. (1913) 115. 

§ 155* '''Classification of business; discriminations; liability. 
Subject to the regulation of the proper public service commission, 
such company may establish a classification of its business, and 
rates for each class thereof, as well as for any combination of two 
or more classes of such service and the further terms and con- 
ditions on which such freight terminal service shall be furnished. 
Up to the maximum capacity of its plant and facilities therefor, 
and without any discrmination whatever for any cause or on any 
pretext except such as may be prescribed by such classiffication or 
regulation, any such freight terminal company shall impartially 
serve all requiring its serviise within the locality described in its 
certificate of incorporation. As to all freight, goods or property 
entrusted to it for any service within the purposes of its incorpo- 
ration as defined by this act — except terminal warehousing and 
provision for terminal factories — every such corporation shall 
be liable as a common carrier. No receipt, certificate or order 
of any kind shall be made, accepted or issued by any such corpo- 
ration for any commodity unless such commodity thereby repre- 
sented is actually in possession of such corporation at the time 
of making, issuance or acceptance thereof. 

New. Added by L. IMl, ch. 778, § 1. 

Warehousemen generally: see General Business Law, § 90 et seq. 

§ 156. ♦Supervision. Every such freight terminal corporation 
shall be subject to the supervision, control and regulation of the 
public service commission of the district wherein it does business 
to the same extent as are railroads and street railroads wholly or 
partly within said district so far as the provisions of the public 
service commission act are applicable to the case and business of 
any such freight terminal company. 

Provided, however, that any freight terminal company, the 
limits of the locality in which it is organized to do business 
include any portion of the city of New York, shall be subject to 

*S)tctioii heading inserted for facility of reference. 
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the supervision, control and regulation of the public service 
commission of the first district. 
New. Added by L. 1911, ch. 778, § 1. 

§ 157. *Indebtedness ; consolidation; right of way. Subject 
to the approval of the public service commission of the proper 
district : 

(a) Any freight terminal corporation may issue stocks, bonds, 
notes or other evidences of indebtedness, payatle at periods of 
more than twelve months after the date thereof, when necessary 
for the acquisition of property, the construction, completion, 
extension, improvement or equipment of its plant, or the improve- 
ment or maintenance of its service, or for the discharge or lawful 
refunding of its obligations, and may mortgage its property, 
privileges and franchises to secure its bonds, whether convertible 
into stock or otherwise, and increase or decrease its capital stock: 

Provided, and not otherwise, that as to any such issue or 
increase, there shall have been secured from such public service 
commission aji order stating that, in the opinion of the commis- 
sion, the use of the capital to be secured by the issue of such stock, 
bonds, notes or other evidences of indebtedness is reasonably 
required for the said purposes of the corporation, specifying the 
amount of the issue of each such evidence of indebtedness approved 
and authorizing such issue. 

(b) Any two or more corporations organized under this article 
or any general or special law of the state for the purpose of carry- 
ing on any business included within that which a corporation 
organized under this article might carry on may consolidate them- 
selves into a single corporation, and any corporation organized 
under this article may, with the like permission or approval, be 
merged with any other such corporation upon complying with the 
provisions of the business corporations law relating to the con- 
solidation of business corporations and the stock ^corporations 
law relating to the merger of stock corporations. 

But no freight terminal company or any corporation with which 
such company shall have been consolidated or merged shall under- 
take any business not included in the objects for which such 
freight terminal companies may be incorporated as set forth in 
this article; and no such freight terminal company shall purchase, 
acquire or hold the stocks, bonds or other evidence of indebted- 
ness of any other corporation, domestic or foreign, except by the 
express permission of the public service commission of the proper 
district. 

(c) Bach such freight terminal company shall have the right 
and is vested with the power and authority to acquire such real 
estate, including the right of way through any property, as may 



1 So in original. 

* Section heading inserted for facility of reference. 
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be necessary for the purposes of its incorporation, hereby declared 
to be a public use, in the manner and form prescribed by the 
general condemnation law of the state. 

"Such permission or approval shall be given only after the public 
service commission's certificate of the public need for freight ter- 
minal accommodations to provide which such condemnation is 
asked. Provided that such right to acquire by condemnation 
shall not be used to acquire property devoted to public use for 
streets, ferries, terminals, or otherwise, and whether operated by 
the public authorities or not, except by permission of and subject 
to such conditions as may be imposed by the local authority. 

Should the state or any municipal corporation thereafter pro- 
ceed to acquire such property or any part thereof by condemnation 
for similar or other public use, the public use in behalf of which 
the power to acquire by condemnation is hereby given any such 
freight terminal company shall not be or be set up as an obstacle 
to such acquisition by condemnation by the state or other munic- 
ipal corporation. 

(d) Each such freight terminal company may acquire, use and 
enjoy the privilege to cross or otherwise use the streets adjacent to 
any terminal way or terminal station on such terms as the local 
authority may impose. 

Provided thai this shall be by permission at any time revocable 
upon notice of a year or specified time, and that no such privilege 
shall be permitted any such company except upon the certificate 
of the public service commission of the proper district (1) that 
such privilege is needed for public use, (2) that the terms thereof 
are such as still to leave such street in the main available for 
ordinary street uses, and (3) that, with such privilege permitted, 
such street or place will be of greater public service for or in 
substitution of street u^es than if such privilege were not per- 
mitted ; also that such privilege shall be revocable by the city only 
with the approval of such public service commission and upon its 
certificate either that (1) such privilege is no longer needed for 
public use, or (2) that with such privilege permitted such street 
or place will not be of so great service for or in substitution of 
street uses as if such privilege were not permitted. 

New. Added by L. 1911, cIl 778, § 1. 

§ 158. *Regulation. In construction and operation of its plant 
and equipment and in the transaction of its business, any such 
freight terminal company shall be subject to all regulations as to 
construction, fire, health and safety imposed by law, ordinance or 
local authority. 

New. Added by L. 1911, ch. T78, § 1. 

* Section heading inserted for facility of reference. 
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§ 159. *Inconsistent acts, effect. The provisions of any act 
and parts of acts, including the charter of Greater New York and 
the charter of any other city of the state, which are inconsistent 
with this act, and in so far only as they are inconsistent with this 
act shall have no application to the rights, powers and obligations 
conferred or created by and under authority of this act or to any 
proceedings thereunder. 

New. Added by L. 1911, ch. 778, f 1. 

* Section heading inserted for facility of reference. 
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ARTICLE 11 

Laws Repealed; When to Take Effxot 

Section 160. Laws repealed. 

161. Wheni to take effect. 

§ i6o. Laws repealed. Of the laws enumerated in the schedule 
hereto annexed, that portion specified in the last column is hereby 
repealed. 

§ i6i. When to take effect. This chapter shall take effect 
immediately. 

Schedule of Laws Repealed 
Revised Statutes. . . . Part 1, chapter 18, title 1, All 

Laws of Chapter Section 

1803 30... All 

1804 81 All 

1806 160 All 

1807 38 All 

1808...' 67 All 

R. L. 1813.... 91 All 

1817 117 1 

1817 195 AU 

1817 273 1 

1818 65 All 

1819 149 All 

1819 236 1^ 

1821 45 All 

1824 286 All 

1828 20 15, Iff 13-15 (2d Meet.) 

1828 21 1,1172,141,230,235,249,281, 

421 (2d Meet.) 

1836 284 All 

1836 385 All 

1838 161 All 

1838 262 All 

1845 243 All 

1847 210 All 

1847........ 287 All 

1847 398 All 

1848 37 All 

1848 45 All 

1848 259 All 

1848 265 All 

1848 360 All 
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L. 1909, ch. 219 Schedule of Laws Repealed 



Laws of 


Chapt^ 


S'ectiom 


1849 


... 250.... 


.... AU 


1849 


. .. 362.... 


.... All 


1850 


... 71.... 


.... All 


1851 


... 98.... 


.... All 


1851 


... 107.... 


.... All 


1851 


. .. 487 


.... AU 


1852 


... 228.... 


.... AU 


1852 


. .. 372.... 


.... AU 


1853 


. .. 124 


.... AU 


1853 


. .. 135.... 


.... AU 


1853 


... 245.... 


.... AU 


1853 


... 471.... 


.... All 


1853 


. .. 626.... 


.... AU 


1854 


3.... 


.... AU 


1854 


... 87..... 


.... AU 


1854 


... 120.... 


.... AU 


1854 


. .. 232.... 


.... AU 


1854 


. .. 312.... 


.... AU 


1855 


. . . 104. . . . 


.... AU 


1855 


... 390.... 


.... All 


1855 


. .. 485.... 


.... AU 


1855 


. .. 495.... 


.... AU 


1855 


... 546.... 


.... AU 


1855 


. . . 559 


.... AU 


1856 


65 


.... AU 


1857 


83 


.... AU 


1857 


... 202.... 


.... AU 


1857 


. .. 261 


.... 1 


1857 


. .. 482 


.... AU 


1857 


. . . 643 


.... AU 


1858 


... 10.... 


.... AU 


1858 


... 193.... 


.... AU 


1859 


. .. 209.... 


.... All 


1859 


. .. 288 


.... 1 


1859 


... 311.... 


.... AU 


1859 


... 461.... 


.... AU 


1860 


... 116.... 


.... AU 


1861 


. .. 215 


.... AU 


1861 


... 238.... 


.... AU 


1862 


... 205.... 


.... AU 


1862 


... 248.... 


.... AU 


1862 


... 425.... 


.... AU 


1863 


... 134.... 


.... AU 


1865 


. .. 691.... 


.... AU 


1865 


... 776.... 


.... AU 


1865 


... 780.... 


.... AU 


1866 


... 322..., 


.... AU 
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Schedule of 


Laws Repealed 


L. 1909, eh. 219 


Laws of 


Chapter 


Sectiom 




1866 


... 780 


AU 




1867 


... 95 


3 




1867 


... 419 


AU 




1867 


... 480 


AU 




1867 


. . . 524 


AU 




1867 


... 974 


AU 




1868 


... 253 


AU 




1868 


... 327 


AU 




1869 


... 234 


AU 




1870 


. .. 443 


AU 




1870 


... 491 


AU 




1870 


... 5«8 


AU 




1871 


... 95 


AU 




1871 


... 697 


AU 




1872 


. .. 128 


AU 




1872 


. . . 274 


2,3 




1872 


... 283 


AU 




1872 


... 374 


AU 




1872 


... 779 


AU 




1872 


... 780........ 


AU 




1873 


. . . 440 


AU 




1873 


... 516.'. 


3 




1873 


. .. 699 


AU 




1873 


. . . 737 


AU 




1874 


. .. 224 


AU 




1874 


... 332 


AU 




1875 


4 


AU 




1875 


... 113 


AU 




1875 


... 120 


AU 




1875 


. .. 319 


AU 




1875 


... 445 


AU 




1875 


... 530 


AU 




1876 


. .. 135 


AU 




1876 


. .. 373 


AU 




1876 


... 415 


AU 




1876 


. .. 416 


AU 




1876 


... 435 


AU 




1877 


. . . 164 


AU 




1877 


... 171 


AU 




1877 


... 440 


AU 




1878 


... 121 


AU 




1878 


. . . 176 


AU 




1878 


... 203 


AU . 




1878.]... 


. .. 394 


AU 




1879 


... 214 


An 




1879 


... 253 


AU 




1879 


... 377 


AU 


t 



Digiti 



ized by Google 



TRANSPORTATION OORPORATIOJfS LAW 97 

li. 1909, ch. 219 Schedule of Laws Repealed 

Laws of Chapter Sectioiv 



1879 


... 397 


... AU 


1879 


... 441 


... All 


1879 


... 512 


... All 


1880 


.., 90 


... All 


1880 


... 137 


... All 


1880 


... 484 


... All 


1881 


... 77 


... All 


1881 


... 117 


. . . All 


1881 


... 213 


... All 


1881 


... 311 


... AU 


1881 


... 313 


.;. All 


1881 


... 321 


... All 


1881 


... 337 


... All 


1881 


... 464 


... All 


1881 


... 483 


... All 


1881 


. . . 674 


... All 


1882 


... 73 


... All 


1882 


... 289 


... All 


1883 


. .. 216 


... All 


1883 


... 323 


... All 


1883..... 


. .. 409 


... AU 


1883 


... 482 


... AU 


1883 


... 483 


... AU 


1883 


... 497 


... AU 


1884 


... 386 


... All 


1885 


... 141 


... AU 


1885 


. .. 153 


... AU 


1885 


... 267 


... 9, 10 


1885 


... 422 


... AU 


1885 


... 423 


... AU 


1886 


... 248 


... AU 


1886 


... 321..... 


... AU 


1886 


... 322 


... AU 


1887 


... 570 


... AU 


1888 


... 462 


... AU 


1889 


... 332 


... AU 


1889 


... 369 


. . . AW 


1889 


... 489 


... AU 


1890 


... 566 


. . . 1-61, 


1892 


... 617 


... AU 


1893 


... 385 


... AU 


1893 


... 538 


... AU 


1893 


... 549 


... All 


1894 


. . . 230 


... AU 


1895 


... 722 


... AU 


1895 


... 972 


... AU 


1896 


... 343 


... All 
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Notes to Schedule of Repeals L. 1909, ch. 


219 


Laws of 


Chapter 


Section 




1896 


... 446 


... All 




1896 


... 678 


... All 




1896 


... 778 


... All 




1896 


... 935 


... All 




1896...;. 


... 964 


... All 




1897 


. .. 486 


... All 




1898 


. .. 364 


. ; . All 




1899 


. .. 565 


... All 




1899 


... 732 


... All 




1900 


. .. 575 


... All 




1900 


... 657 


... AH 




1901 


. .. 483 


... 1 




1902 


. .. 596 


... All 




1903 


... 121 


... All 




1905 


... 120 


1, part amending L. 1899, 
594, § 1, last sentence. 


cL 


1905 


... 210 


... All 




1906 


. .. 455 


... All 




1907 


. . . 104 


... 1, part amending L. 1899, 
594, § 1, last sentence; 2. 


ch. 


1907 


. . . 310 


... All 




1907 


... 629 


... All 





NOTES TO SCHEDULE OF REPEALS 

Prepared hy the Board of Statutory Consolidation and printed in their 
report of 1907, at page 6272. 

L. 1804, Ch. 81. Sections 8, 9 are obsolete. Refer to powers 
of local turnpike company. Balance repealed as appears in 
schedule. 

L. 181 7, Ch. 273, § I. Obsolete. If not repealed by construction 
superseded by the provisions of L. 1890, Ch. 666. 

L. 1821, Ch. 45. Temporary. 

L. 1847, Ch. 210, § 12. While L. 1881, Ch. 674, § 1, purports 
to amend R. S., Pt. 1, Ch. 18, Tit. 1, Art. 5, § 82, in fact it amends 
L. 1847, Ch. 210, § li2, which is treated in the sixth edition of 
the Revised Statutes, so-called, as § 82 of Pt. 1, Ch. 18, Tit. 1, 
Art. 5. 

L. 1855, Ch. 300 was repealed by mistake by '^ old " Transporta- 
tion Corporations Law, § 160, but was revived by L. 1892, Ch. 
687, § 37. 

L. 1863, Ch. 134. The act repealed is entered in the schedule 
of laws repealed in L. 1892, Ch. 687, as L. 1866, Ch. 134 ; it 
should have been L. 1863, Ch. 134. 

L. 1867, Ch. 524. This was an act conferring certain exclusive 
rights and privileges which were not exercised. Part repealed, as 
appears in the schedule. Balance obsoleta 
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L. i868, Ch. 327. Spent. 

L. 1872, Ch. 274, § 2. Consolidated in Transportation Corpo- 
rations Law, as part of § 130. See note 5. 

L. 1873, Ch. 699. The act cited is an exemption from an act 
expressly repealed by L. 1890, Ch. 666 ; without effect after the 
law to which it was an exemption was repealed. 

L. 1874, Ch. 332. See note 25. 

L. 1877, Ch. 440. See note 25. 

L. 1881, Ch. 483. Sections 1, 2 consolidated in Transportation 
Corporations Law, as part of § 102. Section 3 is obsolete. 

L. 1889, Ch. 489. Similar provision in § 6 of L. 1890, Ch. 566. 
Spent. 

L. 1890, Ch. 566. This statute, which is the " old '' Trans- 
portation Corporations Law, is recommended for repeal because 
all its live provisions are consolidated in Transportation Corpo- 
rations Law. 

L. 1892, Ch. 617. Parts not repealed as specified in the schedule 
are consolidated in Transportation Corporations Law, §§ 80, 85. 

L. 1893, Ch. 538. Consolidated in Transportation Corporations 
Law, § 130. 

L. 1894, Ch. 230. Part repealed as appears in schedule. Balance 
consolidated in Transportation Corporations Law, § 84. 

L. 1896, Ch. 343. Consolidated in Transportation Corporations 
Law, § 134. 

L. 1896, Ch. 446. Consolidated in Transportation Corporations 
Law, § 61, subd. 2. 

L. 1896, Ch. 778. Consolidated in Transportation Corporations 
Law, § 128. 

L. 1896, Ch. 964. Consolidated in Transportation Corporations 
Law. § 140. 

L. 1899, Ch. 565. Consolidated in Transportation Corporations 
Law, § 61, subd. 4. 

L. 1900, Ch. 575. Part not repealed as appears in schedule, 
consolidated in Transportation Corporations Law, § 60. 

L. 1900, Ch. 657. Consolidated in Transportation Corporations 
Law, § 23. 

L. 1901, Ch. 483, § I. Consolidated in Transportation Corpo- 
rations Law, § 10. 

L. 1902, Ch. 596. Consolidiated in Transportation Corporations 
Law, § 61, subd. 1. 

L. 1903, Ch. 121. Consolidated in Transportation Corporations 
Law, § 14. 

L. 1906, Ch. 455. Consolidated in Transportation Corporations 
Law, § 82, subd. 2. 

L. 1907, Ch. 104, § I pt. Last sentence, beginning " any turn- 
pike " and ending " to the county accordingly " consolidated in 
Transportation Corporations Law, § 139. 
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i ' 

L. 1907, Ch. 127, § I, pt. relating to corporations. Consolidated 
in Transportation Corporations Law, § 130. See note 5. 

L. 1907, Ch. 310. Consolidated in Transportation Corporations 
Law, § 106. 

L. 1907, Ch. 629. Consolidated in Transportation Corporations 
Law, § 81. 
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[References are to sections] 

Eminent domain, see Freight terminal 
companies; Pipe line companies; 
Tramway companies; Waterworks 
Fares, see Rates and charges 
Fences (see also Pipe line companies) 
encroachment on turnpike or plank 
road, § 143 
Ferry companies — 

capital stock, failure to pay sub- 
scriptions, § 6 
capital stock, payment in cash, § 3 
certificate of incorporation, § 2 
directors, number required, § 2 
dissolution for failure to pay sub-. 

sbriptions, § 5 
extension of corporate existence, 

§4 
franchise, application for grant, 

§4 
incorporation, § 2 
number of incorporators required, 

§ 2 
powers, § 4 

rates, schedule to be posted, § 6 
term of corporate existence, § 2 
Freight terminal companies — 
bonds, right to issue, § 157 (a) 
business, classification, § 155 
certificate of incorporation, § 164 
classification of business, § 155 
consolidation, § 157 (b) 
crossing streets, § 157 (d) 
definitions, § 153 
directors, number required, § 164 
discrimination prohibited, § 155 
eminent domain, power of, § 157 

(c) 
equipment defined, § 153 (j) 
heat, right to supply, § 154 
inconsistent acts, effect, § 159 
incorporation, § 154 
indebtedness, § 157 
light, right to supply, § 154 
local authority defined, § 153 (a) 
manufacture, right to ^igage in, 

§ 154 
number of incorporators, § 154 
power, right to supply, § 154 
purposes of incorporation, § 154 
real estate, acquisition by eminent 

domain, § 157 (c) 
receipts, right to issue, § 166 
regulation, § 168 

stock, holding by other corpo- 
rations, § 154 
stock, right to issue, § 167 (a) 
street defined^ § 159 (k) 
[101] 



bicycles as on steamboats, § 14 
refusal of steamboat to carry 
bicycle as misdemeanor, § 14 

Bridge companies, see Turnpike, 
plank road and bridge companies 

Canals, pipe lines constructed along 
or across, § 44 

Capital stock — 

payment of subscriptions, ferry 

companies, § 3 
payment of subscriptions, naviga- 
tion companies, § 12 
recital of number of shares in cer- 
tificate, ferry companies, § 2 

Carriers, see Pipe line companies 

Certificate of convenience and neces- 
sity, see Stage-coach companies 

Certificate of incorporation, see Ferry 
companies; Freight terminal com- 
panies; Gfis and electric light com- 
panies ; Navigation companies ; 
Pipe line companies; Stage-coach 
companies; Telegraph and tele- 
phone companies; Turnpike, plank 
road and bridge companies ; Water- 
works 

Charges for service, see Hates and 
charges 

Cities — 

contracts with waterworks com- 
panies, § 81 
laying pipe lines through, § 46 

Condemnation proceedings, see Tram- 
way companies 

Consolidation, see Gas and electric 
companies; Telegraph and tele- 
/ phone companies; Turnpike, plank 
road and bridge companies 

Crossings, see Pipe line companies; 
Tramway companies 

Directors, see Ferry companies; 
Freight terminal companies; Gas 
and electric light companies; Navi- 
gation companies; Pipe line com- 
panies ; Stage-coach companies ; 
Telegraph and telephone compan- 
ies; Tramway companies; Turn- 
pike, plank road and bridge com- 
panies; Waterworks 

Dissolution — 

failure to pay stock subscriptions, 

ferry companies, § 5 
turnpike, plank road and bridge 
companies, §§ 149-150 

Electric light companies, see Gas and 
electric light companies 
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[References are to sections] 



Freight terminal companies — Cont'd 
supervision, § 156 

terminal basins defined, § 153 (c) 

terminal docks defined, § 153 (b) 

terminal facilities defined, § 153 

(i) 

terminal factories defined, S 153 

terminal stations defined, § 153 (e) 
terminal stores defined, § 153 (f) 
terminal warehouses defined, § 153 

(g) 
terminal ways defined, § 153 (d) 
transportation defined, § 153 ( 1 ) 
Gas and electric light companies — 
buildings, right to enter for exam- 
ination of meters, etc., § 64 
certificate of incorporation, § 60 
consolidation of corporations, § 61 

(3) 
deposit by customers to secure 

service, § 63 
directors, number required, § 60 
discontinuance of service for re- 
fusal to pay charges, § 65 
electricity, manufacture and sup- 
ply, § ftl (2) 
frozen ground as excuse for not lay- 
ing pipes or wires, § 62 
incorporation, § 60 
manufacture of electricity, § 61 

(2) 
manufacture of gas, § 61 ( 1 ) 
merger of corporations, § 61 (3) 
meters, entry of buildings for pur- 
pose of examination, § 64 
meter rents prohibited, § 66 
natural gas, acquisition and dis- 
tribution, § 61 (1) 
nimiber of incorporators required, 

§60 
pipes, etc., entry of buildings for 

purpose of examination, § 64 
pipes, right to lay in streets and 

highways, § 61 (1) 
powers, § 61 

rates and charges, enforcing pay- 
ment, § 65 
refusal to supply service, penalty, 

§ 62 
service pipes and wires, § 62 
service to be supplied on appli- 
cation, § 62 
steam supply to consumers, § 61 

.(4) . 
wires, entry of buildings for pur- 
pose of examination, § 64 
Gas houses erected by pipe line com- 
panies, consent of municipal au- 
thorities, § 46 
Guide posts, see Turnpike, plank road 
and bridge companies 



Heat, right of freight terminal com- 
pany to supply, § 154 
Highways (see also Turnpike, plank 
road and bridge companies) 
gas pipes in streets and highways, 

§61 (1) 
highway labor on line of plai^ 

road or turnpike, § 151 
pipe lines crossing highways, § 43 
pipe lines in highways, consent of 

local authorities, § 45 
telegraph and telephone wires on 

highways, § 102 
water pipes in streets, § 82 
Incorporation — 

ferry companies, § 2 

gas and electric light companies, 

§60 
freight terminal companies, § 154 
navigation companies § 10 
pipe line companies, § 40 
stage-coach companies, § 20 
telegraph and' telephone companies, ' 

§ 100 
tramway companies, § 30 
turnpike, plank road and bridge 

companies, § 120 
waterworks, . § 80 
Indian reservations, pipe lines over, 

§ 47 
Law« repealed § 160 
Licenses, stage-coach companies, § 25 
Light, right of freight terminal com- 
pany to supply, § 154 
Lc^s and timber, hauling on plank 

or turnpike road, § 142 
Merger, see Gas and electric light 

companies 
Milestones, see Turnpike, plank road 

and bric^ge companies 
Navigation companies — 

bicycles to be transported as bag- 
gage, § 14 
capital stock, minimum amount, 

§ 10 
capital stock, payment of subscrip- 
tions, § 12 
certificate of incorporation, § 10 
directors, number required, § 10 
ferries to New York city not in- 
cluded, § 13 
incorporation, § 10 
navigation on additional waters, 

additional certificate, § 11 
nimiber of incorporators required, 

§ 10 
purposes of incorporation, § 10 
waters to be navigated, recital in 
certificate of incorporation, §§ 
10, 11 
Omnibus lines, see Stage-coach com- 
panies 
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Pipe line companies — 
additional powers, § 49 
canals, construction of lines acrosB 

or along, § 44 
cancellation of vouchers, § 61 
cemeteries, laying pipes through 

prohibited, § 42 
certificate of incorporation, § 40 
conunodities transmissible by pipes, 

§ 49 (4) 
common carriers, liability as, S 50 
condemnation of real property, § 41 
consent of local authorities to lay- 
ing pipes in highways, § 45 
consent of owner required for tak- 
ing certain property, § 42 
construction over Indian reserva- 
tions, § 47 
construction over state lands, § 48 
construction through villages and 

cities, § 46 
crossing railroads and highways, 

§43 
delivery of property, § 51 
directors, number required, f 40 
discrimination prohibited, § 60 
eminent domain, power of, § 42 
farm crossings, § 63 
fencing corporate property, f 63 
gas houses, erection in city, § 46 
highway crossings, § 43 
highways, construction along and 

across, § 46 
incorporation, § 40 
location of line, f 41 
monthly statements as to commod- 
ities received, § 62 
number of incorporators required, 

§40 
public right of transportation, § 50 
railroads, crossing tracks, § 43 
rates and charges, § 60 
real estate, power to take by grant, 

§ 49 (2) 
receipts for property, § 61 
regulation of transportation, § 40 

(6) 
rivers and creeks, construction 

along or across, § 44 
selectioti of route, § 49 ( 1 ) 
storage of products awaiting trans- 
portation, § 60 
streets, right to lay pipes in, § 42 
survey for proposed lines, § 49 ( 1 ) 
taxation of property, § 64 
use of line to be public, § 60 
width of route, § 49 (3) 
Plank roads, see Turnpike, plank road 

and bridge companies ^ 
Power, right of freight terminal com- 
pany to supply, § 154 



Public service commission — 

extension of existing omnibus 

route, approval, § 23 
jurisdiction over stage-coach oo6i- 
panies, §§ 24, 25 
Rates and charges — 
pipe line companies, § 50 
posting schedule of rates, ferry 

companies, § 6 
stage-coach companies, § 23 
turnpike, plank road and bridge 
companies, § 130 
Repeal of laws, § 160 
Short title, § 1 

Speed, see Stage-coach companies 
Stage-coach companies — 
alteration of route, § 21 
bond, power of mimicipality to re- 
quire, § 26 
buildings, fixtures and machinery, 
power to erect and maintain, § 22 
(2) 
certificate of convenience and neces- 
sity, when required, § 25 
certificate of incorporation, § 20 
charge for services, right to make, 

§^ (1) 
common carriers, when, § 24 
compensation for wear and tear of 

streets, § 20 
consent of city authorities to 

operation, § 70 
directors, nmnber required, § 20 
existing routes and extensions, ap- 
plication of law, § 23 
extension of existing routes, ap- 
proval by public service conunis- 
sion, § 23 . 
extension of route, § 21 
facilities for transportation, power 

to provide, § 22 (1) 
incorporation, § 20 
license fee payable to city, § 23 
license from municipality, § 26 
number of incorporators required 

§20 
powers, § 22 
rates of fare, § 23 
routes, alteration or extension, § 21 
routes to be elsewhere than in New 

York city, § 20 
speed of vehicles, municipal regu- 
lation, § 26 
terms and conditions of using 
streets, § 26 
State lands, construction of pipe lines 

over, § 48 
Steam, see Gas and electric light 

companies 
Steamboats, see Navigation com- 
panies 
Stock, see Capital stock 
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SubBcriptions to stocky see Capital 

stock 
Tiding effect of act, § 161 
Taxation — 
license fee for stage-coach com- 
panies, § 23 
pipe line companies, § 54 - 
turnpike, plank road and bridge 
companies, § 141 
Telegraph and telephone companies — 
application of law, § 106 
certificate of incorporation, § 100 
consolidation, § 104 
construction of lines, § 102 
directors, number required, § 100 
extension of lines, § 101 
incorporation, § 100 
news items, contracts for transmis- 
sion of, § 103 
number of incorporators, § 100 
penalty for failure to transmit dis- 
patches, § 1 OS- 
special policemen to protect lines, 

§ 106 
transmission of dispatches, § 103 
wires, use of streets and highways, 
8 102 
Terminal companies, see Freight 

terminal companies 
Time of taking effect of act, § 161 
Tramway companies — 

buildings and appliances for con- 
duct of business, § 31 (31) (3) 
certificate of incorporation § 30 
construction of tramway, § 31 (2) 
crossing railroads, highways or 

canals, § 33 
directors, number required, § 30 
eminent domain power of, § 32 
incorporation, § 30 
mode of operation, § 30 
number of incorporators required, 

f 30 
powers, § 31 
purposes, § 30 
road, selection, § 31 (1) 
survey for proposed tramway, 8 31 

(1) 
Turnpike, plank road and bridge com- 
panies — 

acquisition of real estate, § 125 

branches, § 135 

bridges, penalty for fast driving 
over, § 144 

bridging streams, construction of 
rafts prohibited, § 128 

certificate of completion of road 
or bridge, § 120 

certificate of incorporation § 120 

change of road, § 135 

commissioners to lay out road, 
§ 124 



Turnpike, etc,-^ Continued 

compensation for property on dis- 
solution, § 150 

consolidation, § 138 

construction, directors interested in 
contract, 8 145 

construction of road, § 127 

construction, subcontracts, § 145 

county, sale of rights, franchises 
and property to, § 139 

directors, acts prohibited, 8 145 

directors, number required, 8 120 

directors, stockholders not exceed- 
ing required nmnber of directors, 
8 148 

dissolution of corporation, effect, 
%^ 140, 150 

dwelling house, construction of 
road near, § 21 

elections, no tolls chargeable going 
to or from, § 130 

encroachment of fences, 8 143 

exemption from liability to pay 
tolls, 8 130 

exemption from taxation, 8 141 

ext^psion, 8 135 

extension of corporate existence, 
8 152 

fences encroaching on road, § 143 

franchise, sale of, 88 138, 130 

funerals, no tolls chargeable going 
to or from, 8 130 

gardens, construction of road 
through, 8 121 

guide posts, 8. 136 

hauling logs and timber on road, 
8 142 

highway labor on line of plank 
road or turnpike, 8 151 

highways, agreement for use, 8 122 

highways, application to super- 
visors for right to use, 8 123 

hoist gates, 8 136 

incorporation, 8 120 

incorporation, proof of, 8 147 

injury to road by persons using it, 
8 142 

inspectors, powers and duties, 8 134 

laying out road, commissioners, 
8 124 

location of office, 8 137 

location of road, restrictions on, 
8 121 

logs and timber hauled on road, 
8 142 

material for construction of turn- 
pike, 8 127 

milestones, 8 136 

motor vehicles rate of tolls for, 
8 130 

number of incorporators required, 
8 120 
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Tnmpike, etc. — Continued 
office^ location, § 137 
orchards^ construction of road 

through, § 121 
parol proof of corporate existence, 

§ 147 
penalties, actions to recover, § 146 
penalties, fast driving over bridges, 

§ 144 
penalty for fast driving over 

bridges, f 144 
penalty for running toll gate, § 132 
plank roads, construction, § 127 
plank road using turnpike, § 126 
proof of incorporation, § 14-7 
public worship, no tolls chargeable 

going to or from, § 130 
rates of toll, § 130 
real estate, possession of and title 

to, § 125 
repair of roads, § 134 
restrictions on location of road, 

f 121 
running toll gate, penalty, § 132 
sale of franchise, §§ 138-13& 
school meetings, no tolls chargeable 

going to or from, § 130 
stockholders, all to be directors, 

when, § 148 
subcontractors for construction of 

road, § 145 
surrender of road, § 140 
taxation, § 141 
toll gates, § 130 
toll gates, location and change of, 

§ 183 
toll gatherers, appointment, § 131 
toll gatherers, liability of corpora- 
tion for act« of, § 131 
tolls not chargeable on defective 

road, § 134 
town meetings, no tolls chargeable 

going to or from, § 130 



Turnpike, etc. — Continued 

towns, cities and villages, accept- 
ing surrender of road, § 140 
turnpike, use by plank road, § 126 
use causing injury to road, § 142 
use of turnpike by plank road, § 

126 
watering trough at roadside, abate- 
ment of tolls for erecting, § 130 
width of road, § 127 
Villages — 

contracts with waterworks com- 
panies, § 81 
laying pipe lines through, § 46 
Waters, pipe lines constructed along 

or across, § 44 
Waterworks — 

certificate of incorporation, § 80 
condemnation of real property, 

§ 84 
contracts with municipalities, § 81 
contracts with other cities or vil- 
lages, § 85 
directors, number required, § 80 
eminent domain, power of, § 84 
hydrants, right to place in streets, 

§ 82 
incorporation, § 80 
number of incorporators required, 

§ 80 
permit for laying pipes in streets, 

§ 82 
pipes, right to use streets, § 82 
powers, § 82 

property, acquisition of, § 84 
service, duty to furnish, § 81 
supply of water, duty, § 81 
survey and map before talking land, 

§ 83 
surveys for proposed waterworks, 
i 82 
Wires, see Gas and electric light 
companies 
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Advertiaements, see Stage-coach com- 
panies 
Bridges, see Turnpike, plank-road 

and bridge companies 
Condemnation proceedings, see Tram- 
way companies 
Eminent domain, see Tramway com- 
panies 
Franchises, see Waterworks 
Freight terminal companies, filing of 

certificate, 90 
Gas and electric companies — 

certificate for both gas and electric 

light manufacture, 31 
certificate of incorporation, 31 
connections, 100 foot clause, 37 
connections, payment of expense, 

37 
deposits by customers, 39-40 
disconnecting gas supply for non- 
payment of charges, 41 
easements, power to condemn, 33 
electric li^t poles in highway, 
abutter's right to compensation, 
34 
entry of buildings, right of com- 
pany, 40 
estoppel to deny town board to 

make contract, 34 
exclusive contract by lighting com- 
pany, validity, 38 
franchise, power of villages to 
grant, 31 • 

incorporation of natural gas com- 
pany, 31 
lighting company as subject to 
rules governing common carriers, 
33 
meters, duty of company to change, 

37 
minimum monthly payment, valid- 
ity of requirement, 38 
municipal authorities, consent to 

construction of works, 33 
natural gas company, penalty for 

refusal to furnish gas, 37 
New York Mutual Gas Light Com- 
pany, franchise, 34 
nonpayment of charges, rights of 

company, 41 
penalty for refusal to furnish serv- 
ice, 38 
pipes rimning to adjoining mimici- 

palities, 34 
power of eminent domain, 33 
power for refrigerating oompany, 

obligation to furnish, 38 
riparia)n owner's right to restrain 
erection of electric light poles, 
84 



are to pagesi 

Gas and electric companies — Con^ii 

service, duty to furnish, 36 

unjustifiable entry on premises as 
trespass, 41 
Highways, see Turnpike, plank-road 

and bridge companies 
Incorporation, ' see Gas and electric 

light companies; Navigation com- 
panies 
Meters, see Gkis and electric light 

companies 
Navigation companies, limitation on 

incorporation, 12 
Pipe line companies, use of highway 

as evidence of consent of local 

authorities, 25 
Rates and charges, see Telegraph and 

telephone companies ; Turnpike, 

plank-road and bridge companies; 

Waterworks 
jStage-coach companies — 

advertisements on stages, V5 

consent to establishment of line, 
constitutionality, 17 

formation to operate stage line in 
New York city, 14 

horse-drawn vehicle used by 
" mutual transportation club," 
17 

injunction against illegal opera- 
tion of vehicles, 16 

mimicipal licenses as subject to 
public service commissions law, 
16 

park ordinances as applicable to 
stage-coach company, 16 

receipts from advertisements as 
subject to operation tax, 16 
Taxation, receipts from' advertise- 
ments on stage-coaches as subject 

to operation tax, 16 
Telegraph and telephone companies — 

appropriation of telephone prop- 
erty by state, 58 

conduits for wires, power of vil- 
lage to compel, 57 

conduit franchise, withdrawal as 
imposing obligation of contract, 
58 

connecting with rival company, 61 

consolidation of corporations, 63 

contract excluding competitive sys- 
tem, 58 

duty to receive message for trans- 
mission, 61 

foreign corporations as possessing 
right of eminent domam, 59 

franchise, power to exact compen- 
sation for, 58 
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Telegraph and telephone — Cont'd 

limitation of liability for trans- 
mitting messages^ 61 

messenger as agent of sender of 
message, 62 

negligence in transmitting mes- 
sages, prima facie proof, 61 

partial restraint of corporate 
activities, 68 

penalty for fadlu^e to dispatch 
message, 61 

poles along railroad right of way, 59 

poles and wires as subject to con- 
venience of public travel, 59 

poles on highways acquired by 
cities, '69 

poles on highways, duty as to plac- 
ing, 69 

rates, grant to telephone company 
as consideration for covenant, 58 

special provision as to telephone 
construction, 69 

submarine cable, liability for im- 
proper laying, 69 

transmission of dispatches, penalty 
for failure, 61 

imdergroimd conduits for wires, 67 

wires in street, compensation to 
owner of fee, 57 
Toll roads, see Turnpike, plank-road 

and bridge companies 
Tramway companies, condemnation 

of line, 20 
Turnpike, plank-road and bridge 
companies — 

abandonment of bridge by turnpike 
company, 81 

apportionment of cost of bridge on 
sale to county, 80 
- bridges over navigable streams, 
power of state, 70 

exemption from tolls, 73 

expiration of charter and sur- 
render, effect on lands held in 
fee, 81 

extension of route without stat- 
utory consent, 78 

farmers as exempt from tolls, 73 

gates, contract of town authorities 
as to location, 76 

-highway as affected by appropria- 
tion for turnpike, 67 

inspectors, penalty for neglect of 
duty, 78 

mandamus to compel payment by 
county for bridge, 80 

motor vehicles, tolls for, 74 

penalty for neglect of duty by in- 
spectors, 78 

penalty for running gates, 76 

private road paralleling plank 
road, injunction against, 76 

revocation of franchise, subsequent 
maintenance of road, 81 

running gates, penalty, 75 



Turnpike, etc. — Continued 

sale of rights to county, 80 

surrender of road, effect, 81 

taxation, exemption under general 
statute, 82 

tolls as dependent on distance 
actually traveled, 73 

tolls, exemption when attending re- 
ligious meetings, 73 

tolls for motor vehicles, 74 

tolls, penalty for unlawful exac- 
tion, 74 

tolls, release in consideration of 
closing private road, 74 
Waterworks corporations — 

condemnation of real property, 52 

contracts for service, 48 

contract to supply water as essen- 
tial to power of eminent domain, 
52 

estoppel to impeach franchise, 47 

exclusiveness of contract for water 
supply, 48 

fire hydrants, duty to establish, 47 

fire loss caused by insufficiency of 
water supply, 48 

franchises exclusive, 44 

franchise, inviolability, 50 

injunction against charges* in ex- 
cess of contract rate, 49 

laying pipes in streets, consent of 
local authoritiee, 61 

Long Island City charter aa 
affected by law, 47 

municipal contract for rates as 
binding on private consumers, 49 
■ mimicipal ^ant as necessary, 44 

municipality as required to take 
water from company using 
streets, 47 

municipal liability for water fur- 
nished without contract, 47 

parties to suit to enforce reason- 
able rates, 49 

pipes laid in adjoining municipal- 
ity, 60 

pipes laid in streets as additional 
burden on fee, 47 

police power, water company as 
subject to, 61 

rates and charges, 49 

niles and regulations, power to 
make, 51 

supplying water for manufactur- 
ing or hydraulic purposes, 44 

supplying water to intervening 
municipality, 60 

supplying water to railroad, 60 

survey and map of route, 61 

town contracting for water for in- 
corporated viUage, 48 

water company as governmental 
agency, 44 

water company as public use, 52 
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